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I 
Operations In Fiscal Year 1992 


A. Summary 


The National Labor Relations Board, an independent Federal agen- 
cy, imitiates no cases: it acts only on those cases brought before it. 
All proceedings originate from filings by the major segment of the 
public covered by the National Labor Relations Act—employees, 
labor unions, and private employers who are engaged in interstate 
commerce. During fiscal year 1992, 38,943 cases were received by 
the Board. 

The public filed 32,442 charges alleging that business firms or 
labor organizations, or both, committed unfair labor practices, prohib- 
ited by the statute, which adversely affected hundreds of thousands 
of employees. The NLRB during the year also received 6195 petitions 
to conduct secret-ballot elections in which workers in appropriate 
groups seiect or reject unions to represent them in collective bargain- 
ing with their employers. Also, the public filed 306 amendment to 
certification and unit clarification cases. 

After the initial flood of charges and petitions, the flow narrows 
because the great majority of the newly filed cases are resolved—and 
quickly—in NLRB’s national network of field offices by dismissals, 
withdrawals, agreements, and settlements. 

At the end of fiscal year 1992, the five-member Board was com- 
posed of Chairman James M. Stephens and Members Dennis M. 
Devaney, Clifford Oviatt Jr., and John N. Raudabaugh. Jerry M. Hun- 
ter served as General Counsel. 

Statistical highlights of NLRB’s casehandling activities in fiscal 
1992 include: 

e The NLRB conducted 3599 conclusive representation elections 
among some 193,035 employee voters, with workers choosing labor 
unions as their bargaining agents in 46.5 percent of the elections. 

e Although the Agency closed 39,074 cases, 26,788 cases were 
pending in all of processing at the end of the fiscal year. The 
closings included 32,750 cases involving unfair labor practice charges 
and 5860 cases affecting employee representation and 464 related 
cases. 

e Settlements, avoiding formal litigation while achieving the goal 
of equitable remedies in unfair labor practice situations, numbered 
9860. 
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© The amount of $5),117,358 in reimbursement to employees ille- 
gally discharged or otherwise discriminated against in violation of 
their organizational nghts was obtained by the NLRB from employers 
and unions. This total was for lost earnings, fees, dues, and fines. The 
NLRB obtained 3811 offers of job reinstatements, with 3216 accept- 
ances. 
e Acting on the results of professional staff investigations, which 
produced a reasonable cause to believe unfair labor practices had 
been committed, Regional Offices of the NLRB issued 3521 com- 
plaints, setting the cases for hearing. 

¢ NLRB's corps of administrative law judges issued 658 decisions. 
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NLRB Administration 


The National Labor Relations Board is an independent Federal 
agency created in 1935 by Congress to administer the basic law gov- 
erning relations between labor unions and business enterprises en- 
2 in interstate commerce. This statute, the National Labor Rela- 
tions Act, came into being at a time when labor disputes could and 
did threaten the Nation's economy. 

Declared constitutional by the Supreme Court in 1937, the Act was 
substaniially amended in 1947, 1959, and 1974, each amendient in- 
creasing the scope of the NLRB’s regulatory powers. 

The purpose of the Nation's primary labor relations law is to serve 
the public interest by reducing interruptions in commerce caused by 
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industrial strife. It seeks to do this by providing orderly processes for 
protecting and implementing the respective nghts of employees, em- 
ployers, and unions in their relations with one another. The overall 
job of the NLRB is to achieve this goai through administration, inter- 
pretation, amd enforcement of the Act. 

In its statutory assignment, the NLRB has two principal functions: 
(1) to determine and implement, through secret-ballot elections, the 
free democratic choice by employees as to whether they wish to be 

ted by a umion in dealing with their employers ad, if so, by 
which umion; and (2) to prevent and remedy unlawful acts, called un- 
fair labor practices, by either employers or unions or both. 

The NLRB does not act on its own motion in cither function. It 
processes only those charges of unfair labor practices and petitions 
for employee elections which are filed in the NLRB’s Regional, 
Subregional, and Resident Offices, which numbered 52 during fiscal 
year 1992. 

The Act's unfair labor practice provisions place certain restrictions 
on actions of employers and lavor organizations in their relations with 
employees, as well as with each other. Its election provisions provide 
mechanics for conducting and certifying results of representation elec- 
tions to determine collective-bargaiming wishes of employees, includ- 
ing balloting to determine whether a union shall continue to have the 
right to make a union-shop contract with an employer. 

In handling unfair labor practices and election petitions, the NLRB 
is concerned with the adjustment of labor disputes either by way of 
settlements or through its quasi-judicial proceedings, or by way of se- 
cret-ballot employee elections. 

The NLRB has no independent statutory power of enforcement of 
its decisions and orders. It may, however, seek enforcement in the 
U.S. courts of appeals, and parties to its cases also may seek judicial 
review. 

NLRB authority is divided by law and by delegation. The five- 
member Board primarily acts as a quasi-judicial body in deciding 
cases on formal records. The General Counsel, who, like each Mem- 
ber of the Board, is appointed by the President, is responsible for the 
issuance and prosecution of formal complaints in cases leading to 
Board decision, and has general supervision of the NLRB's nation- 
wide network of offices. 
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For the conduct of its formal hearings in unfair labor practice 
cases, the NLRB employs administrative law judges who hear and de- 
cide cases. Administrative law judges’ decisions may be appealed to 
the Board by the filing of exceptions. If no exceptions are taken, the 
administrative law judges’ orders become orders of the Board. 

All cases coming to the NLRB begin their processing in the Re- 
gional Offices. Regional Directors, in addition to processing unfair 
labor practice cases in the initial stages, also have the authority to in- 
vestigate representation petitions, to determine units of employees ap- 
propriate for collective-bargaining purposes, to conduct elections, and 
to pass on objections to conduct of elections. There are provisions for 
appeal of representation and election questions to the Board. 
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CHART 3 
DISPOSITION PATTERN FOR UNFAIR LABOR PRACTICE CASES 
(BASED ON CASES CLOSED) 
FISCAL YEAR 1992 


1) CONTESTED CASES REACHING BOARD MEMBERS FOR DECISIONS 


B. Operational Highlights 


1. Unfair Labor Practices 


Charges that business firms, labor organizations, or both have com- 
mitted unfair labor practices are filed with the National Labor Rela- 
tions Board at its Field Offices nationwide by employees, unions, and 
employers. These cases provide a major segment of the NLRB work- 
load. 

Following their filing, charges are investigated by the Regional 
professional staff to determine whether there is reasonable cause to 
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believe that the Act has been violated. If such cause is not found, 
the Regionai Director dismisses the charge or it is withdrawn by the 
charging party. If the charge has merit, the Regional Director seeks 
voluntary settlement or adjustment by the parties to the case to rem- 
edy the apparent violation; however, if settlement efforts fail, the case 
goes to hearing before an NLRB administrative law judge and, lack- 
ing settlement at later stages, on to decision by the five-member 
Board. 

More than 90 percent of the unfair labor practice cases filed with 
the NLRP in the field offices are disposed of in a median of some 
51 days without the necessity of formal litigation before the Board. 
About 2 percent of the cases go through to Board decision. 

In fiscal year 1992, 32,442 unfair labor practice charges were filed 
with the NLRB, an increase of about | percent from the 32,271 filed 
in fiscal year 1991. In situations in which related charges are counted 
as a single unit, there was a 2-percent increase from the preceding 
fiscal year. (Chart 2.) 

Alleged violations of the Act by employers were filed in 21,245 
cases, about | percent more than the 21,099 of 1991. Charges against 
unions increased 2 percent to 10,272 from 10,024 in 1991. 

There were 45 charges of violation of Section 8(e) of the Act, 
which bans hot-cargo agreements. (Tables 1A and 2.) 

The majority of all charges against employers alleged illegal dis- 
charge or other discrimination against employees. There were 11,310 
such charges in 53 perceri of the total charges that employers com- 
mitted violations. 

Refusal to bargair. was the second largest category of allegations 
against employers, comprising 9935 charges, in about 47 percent of 
the total charges. (Table 2.) 

Of charges against unions, the majority (7800) alleged illegal re- 
straint and coercion of employees, about 76 percent. There were 964 
charges against unions for illegal secondary boycotts and jurisdic- 
tional disputes, a decrease of less than | percent from the 967 of 
1991. 

There were 1300 charges (about 13 percent) of illegal union dis- 
crimination against employees, an increase of 10 percent from the 
1184 of 1991. There were 208 charges that unions picketed illegally 
for recognition or for organizational purposes, compared with 211 
charges in 1991. (Table 2.) 

In charges filed against employers, unions led with 69 percent of 
the total. Unions filed 16,026 charges and individuals filed 7093. 
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Concerning charges against unions, 7074 were filed by individuals, 
or 76 percent of the total of 9278. Employers filed 2029 and other 


unions filed the 175 remaining charges. 


REGIONAL OFFICES 87.2% 


1) FOLLOWING ADMINISTRATIVE LAW JUDGE DECISION 
STIPULATED RECORD OR SUMMARY JUDGMENT RULING 


2) COMPLIANCE WITH ADMINISTRATIVE LAW JUDGE DECISION 
STIPULATED RECORD OR SUMMARY JUDGMENT RULING 
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NO EXCEPTION FILED TO ADMINISTRATIVE LAW JUDGE DECISION 


1) FOLLOWING ADMINISTRATIVE LAW JUDGE DECISION, STIPULATED RECORD OR SUMMARY 
JUDGMENT RULING 


2) DISMISSALS, WITHDRAWALS AND OTHER DISPOSITIONS 


In fiscal year 1992, 32,750 unfair labor practice cases were closed. 
About 96 percent were closed by NLRB Regional Offices, the same 
as in 1991. During the fiscal year, 30.1 percent of the cases were set- 
tled or adjusted before issuance of administrative law judges’ deci- 
sions, 30.7 percent were withdrawn before complaint, and 34.8 per- 
cent were administratively dismissed. 

In evaluation of the Regional workload, the number of unfair labor 
practice charges found to have merit is important—the higher the 
merit factor the more litigation required. In fiscal year 1992, 40 per- 
cent of the unfair labor practice cases were found to have merit, a 
5-percent decrease from 1991. 
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When tie Regional Offices determine that charges alleging unfair 
labor practices have merit, attempts at voluntary resolution are 
stressed—to improve labor-management relations and to reduce 
NLRB litigation and related casehandling. Settlement efforts have 
been successful to a substantial degree. In fiscal year 1992, 
precomplaint settlements and adjustments were achieved in 9652 
cases, or 27.2 percent of the charges. In 1991 the percentage was 
28.0. (Chart 5.) 

Cases of merit not settled by the Regional Offices produce formal 
complaints, issued on behalf of the General Counsel. This action 
schedules hearings before administrative law judges. During 1992, 
3521 complaints were issued, compared with 3884 in the preceding 
fiscal year. (Chart 6.) 

Of complaints issued, 85.6 percent were against employers, 14.3 
percent against unions, and 0.1 percent against both employers and 
unions. 

NLRB Regional Offices processed cases from filing of charges to 
issuance of complaints in a median of 46 days. The 46 days included 
15 days in which parties had the opportunity to adjust charges and 
remedy violations without resorting to formal NLRB processes. 
(Chart 6.) 


CHART 4 
NUMBER OF UNFAIR LABOR PRACTICE CASES PENDING 
UNDER PRELIMINARY INVESTIGATION, MONTH TO MONTH 
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Additional settlements occur before, during, and after hearings be- 
fore administrative law judges. The judges issued 658 decisions in 
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947 cases during 1992. They conducted 613 initial hearings, and 7 
additional hearings in supplemental matters. (Chart 8 and Table 3A.) 


rece, CHART 5 TOTAL MERIT 
YEAR UNFAIR LABOR PRACTICE MERIT FACTOR FACTOR (%) 


|COPRECOMPLAINT SETTLEMENTS AND ADJUSTMENTS COCASES IN WHICH COMPLAINTS ISSUED | 


By filing exceptions to judges’ findings and recommended rulings, 
parties may bring unfair labor practice cases to the five-member 
Board for final NLRB decision. 

In fiscal year 1992, the Board issued 751 decisions in unfair labor 
practice cases contested as to the law or the facts—643 initial deci- 
sions, 45 backpay decisions, 34 determinations in jurisdictional work 
dispute cases, and 29 decisions on supplemental matters. Of the 643 
initial decision cases, 558 involved charges filed against employers 
and 85 had union respondents. 

For the year, the NLRB awarded backpay of $50.7 million. (Chart 
9.) Reimbursement for unlawfully exacted fees, dues, and fines added 
another $435,53!. Backpay is lost wages caused by unlawful dis- 
charge and other discriminatory action detrimental to employees, off- 
set by earnings elsewhere after the discrimination. About 3811 em- 
ployees were offered reinstatement, and 84 percent accepted. 
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At the end of fiscal 1992, there were 23,388 unfair labor practice 
cases being processed at all stages by the NLRB, compared with 
23,696 cases pending at the beginning of the year. 


CHART 6 
COMPLAINTS ISSUED IN UNFAIR LABOR PRACTICE PROCEEDINGS 
AND MEDIAN DAYS FROM FILING TO COMPLAINT 
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2. Representation Cases 


The NLRB received 6501 representation and related case petitions 
in fiscal 1992, compared with 6652 such petitions a year earlier. 

The 1992 total consisted of 4946 petitions that the NLRB conduct 
secret-ballot elections where workers select or reject unions to rep- 
resent them in collective bargaining; 1130 petitions to decertify exist- 
ing bargaining agents, 119 deauthorization petitions for referendums 
on rescinding a union's authority to enter into union-shop contracts, 
and 284 petitions for unit clarification to determine whether certain 
classifications of employees should be included in or excluded from 
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existing bargaining units. Additionally, 22 amendment of certification 
petitions were filed. 
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During the year, 6324 representation and related cases were closed, 
compared with 6656 in fiscal 1991. Cases closed included 4770 col- 
lective-bargaining election petitions; 1090 decertification election pe- 
titions; 145 requests for deauthorization polls; and 319 petitions for 
unit clarification and amendment of certification. (Chart 14 and Ta- 
bles | and 1B.) 

The overwhelming majority of elections conducted by the NLRB 
resulted from some form of agreement by the parties on when, where, 
and among whom the voting should occur. Such agreements are en- 
couraged by the Agency. In 13.6 percent of representation cases 
closed by elections, balloting was ordered by NLRB Regional Direc- 
tors following hearing on points in issue. There were 41 cases where 
the Board directed elections after transfers of cases from the Regional 
Office. (Table 10.) There were four cases that resulted in expedited 


Operations in Fiscal Year 1992 13 


elections pursuant to the Act’s 8(b)(7)(C) provisions pertaining to 
picketing. 
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3. Elections 


The NLRB conducted 3599 conclusive representation elections in 
cases closed in fiscal 1992, compared with the 3752 such elections 
a year earlier. Of 219,730 employees eligible to vote, 193,035 cast 
ballots, virtually 9 of every 10 eligible. 

Unions won 1673 representation elections, or 46.5 percent. In win- 
ning majority designation, labor organizations earned bargaining 
rights or continued as employee representatives for 83,379 workers. 
The employee vote over the course of the year was 90,900 for union 
representation and 102,135 against. 

The representation elections were in two categories—the 2993 col- 
lective-bargaining elections in which workers chose or voted down 
labor organizations as their bargaining agents, plus the 606 decerti- 
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fication elections determining whether incumbent unions would con- 
tinue to represent employees. 


CHART 9 
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There were 3442 select-or-reject-bargaining-rights (one union on 
ballot) elections, of which unions won 1538, or 44.7 percent. In these 
elections, 79,328 workers voted to have unions as their agents, while 
98,694 employees voted for no representation. In appropriate bargain- 
ing units of employees, the election results provided union agents for 
69,296 workers. In NLRB elections the majority decides the represen- 
tational status for the entire unit. 

There were 157 multiunion elections, in which 2 or more labor or- 
ganizations were on the ballot, as well as a choice for no representa- 
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tion. Employees voted to continue or to commence representation by 
1 of the unions in 135 elections, or 86.0 percent. 
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As in previous years, labor organizations lost decertification elec- 
tions by a substantial percentage. The decertification results brought 
continued representation by unions in 181 elections, or 29.9 percent, 
covering 16,009 employees. Unions lost representation rights for 
18,165 employees in 425 elections, or 70.1 percent. Unions won in 
bargaining units averaging 88 employees, and lost in units averaging 
43 employees. (Table 13.) 

Besides the conclusive elections, there were 189 inconclusive rep- 
resentation elections during fiscal year 1992 which resulted in with- 
drawal or dismissal of petitions before certification, or required a 
rerun or runoff election. 

In deauthorization polls, labor organizations lost the right to make 
union-shop agreements in 28 referendums, or 45.9 percent, while they 
maintained the right in the other 33 polls which covered 2973 em- 
ployees. (Table 12.) 

For all types of elections in 1992, the average number of employ- 
ees voting, per establishment, was 54, about the same as 1991. About 
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75 percent of the collective-bargaining and decertification elections 
involved 59 or fewer employees. (Tables 11 and 17.) 
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4. Decisions Issue: 
a. The Board 
Dealing effectively with the remaining cases reaching it from na- 
tionwide filings after dismissals, settlements, and adj in ear- 
lier processing stages, the Board handed down 1478 decisions con- 
cerning allegaiions of unfair labor practices and questions relating to 


employee r-presentation. This total compared with the 1627 decisions 
rendered during fiscal year 1991. 
A breakduwn of Board decisions follows: 


Total Board decisions -_ . 147 
—_—_—_—_—_— 
Unfair labor practice GecisiOns .........0eseeves 751 


Initial (includes those based on 


After transfer b, Regional Di- 
rectors for initial decision ... 
After review of Regional Di- 


The majority (66 percent) of Board decisions resulted from cases 
ies as to the facts and/or application of the law. 

) 
In fiscal 1992 about 6 percent of all meritorious charges and 52 
percent of all cases in which a hearing was conducted reached the 


five-m-mber Board for decision. (Charts 3A and 3B.) Generally, un- 
fair labur practice cases take about 2-1/2 times longer to process than 
representation Cases. 


b. Regional Directors 
NLRB Regional Directors issued 862 decisions in fiscal 1992, 
compared with 819 in 1991. (Chart 13 and Tables 3B and 3C.) 
c. Administrative Law Judges 


With a leveling in case filings alleging unfair labor practices, ad- 
ministrative law judges issued 658 decisions and conducted 620 hear- 
ings. (Chart 8 and Table 3A.) 
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1) ALL BLEC’IONS INCLUDE THOSE RESULTING IN CERTIFICATION, THOSE 
RESULTING IN A RERUN OR RUNOFF ELECTION. AND THOSE IN WHICH A 
PETITION WAS WITHDRAWN OR DISMISSED BEFORE CERTIFICATION 
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5. Court Litigation 


a. Appellate Courts 


The National Labor Relations Board is involved in more litigation 
in the United States courts of appeals than any other Federal adminis- 
trative agency. 

In fiscal year 1992, 161 cases involving the NLRB were decided 
by the United States courts of appeals compared with 178 in fiscal 
year 1991. Of these, 83.8 percent were won by NLRB in whole or 
in part compared to 86.5 percent in fiscal year 1991; 5.0 percent were 
remanded entirely compared with 5.6 percent in fiscal year 1991; and 
11.2 percent were entire losses compared with 7.9 percent in fiscal 
year 1991. 
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b. The Supreme Court 


In fiscal 1992, there was one Board case decided by the Supreme 
Court. The Board participated as amicus in no cases in fiscal 1992. 


c. Contempt Actions 


In fiscal 1992, 107 cases were referred to the contempt section for 
consideration of contempt action. There were 20 contempt proceed- 
ings instituted. There were 13 contempt adjudications awarded in 
favor of the Board; 5 cases in which the court directed compliance 
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without adjudication; and no cases in which the petition was with- 
drawn or denied. 
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d. Miscellaneous Litigation 


There were 21 additional cases involving miscellaneous litigation 
decided by appellate, district, and bankruptcy courts. The NLRB’s po- 
sition was upheld in 17 cases. (Table 21.) 


e. Injunction Activity 


The NLRB sought injunctions pursuant to Sections 10(j) and 10(1) 
in 43 petitions i:ied with the U.S. district courts, compared with 55 
in fiscal year 1991. (Table 20.) Injunctions were granted in 19, or 63 
percent, of the 30 cases litigated to final order. 

NLRB injunction activity in district courts in 1991: 


Granted . - 19 
Denied .......... 11 
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Settled or placed on court’s inactive lists .................:ecesseeeeees 19 
Awaiting action at end of fiscal year . usesiaineennamaeenninines 10 
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D. Decisional Highlights 


In the couse of the Board’s administration of the Act during the 
report period, it was required to consider and resolve complex prob- 
lems arising from the grea’ variety of factual patterns in the many 
cases reaching it. In some cases, new developments in industrial rela- 
tions, as presented by the factual situation, required the Board’s ac- 
commodation of established principles to those developments. Chapter 
II on *“‘NLRB Jurisdiction,’’ Chapter III on ‘Board Procedure,”’ 
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Chapter IV on ‘‘Representation Proceedings,"’ and Chapter V on 
‘*Unfair Labor Practices’’ discuss some of the more significant deci- 
sions of the Board during the report period. The following summa- 
rizes briefly six of the decisions establishing or reexamining basic 
principles in significant areas. 


1. Jurisdiction Over Tribal-Owned Enterprises 


In Sac & Fox Industries,’ the Board asserted jurisdiction over a 
manufacturing enterprise, owned and controlled by the Sac and Fox 
Indian Tribe, which was located well outside the tribal reservation. 
The Board majority distinguished previous decisions in which the 
Board had declined jurisdiction over tribal-owned enterprises on the 
ground that the facilities in those cases were located on the tribal res- 
ervations. The Board majority found that jurisdiction was appropriate 
in this case because the facilities involved were not on the tribal res- 
ervation, there was no contention that the land under the facilities was 
protected by treaty, and the National Labor Relations Act (NLRA) 
did not specifically exempt Indians or their off-reservation enterprises. 
Moreover, the Board majority found that the tribe was engaged in a 
normal manufacturing operation employing mostly nontribal mem- 
vers, the NLRA’s effects would not extend beyond the business enter- 
prise itself, there was no provision in any of the tribe’s treaties pro- 
hibiting application of the NLRA to an off-reservation tribal enter- 
prise, and there was no basis in the language or legislative history 
of the NLRA to infer a congressional intent to exempt such enter- 
prises. Finally, the Board majority rejected the argument that the 
tribe’s common law sovereign immunity barred the Board from as- 
serting jurisdiction on the ground that, as domestic dependent 
sovereigns, Indian tribes have no sovereign immunity against the su- 
perior sovereign, the United States. 


2. Late-Arriving Voters in Representation Cases 


In Monte Vista Disposal Co.,* the Board held that ‘‘an employee 
who arrives at the polling place after the designated polling period 
ends shall not be entitled to have his or her vote counted, in the ab- 
sence of extraordinary circumstances, unless the parties agree not to 
challenge the ballot.’’ The Board majority, citing a ‘‘confusing’’ array 
of precedent on this issue, overruled New England Oyster House* and 
similar cases, which had given the Regional Director broad discretion 
in determining whether to count the ballot of a late-arriving voter. 
The majority opted for “‘something closer to a bright-line rule termi- 
nating the balloting at the conclusion of the voting period,’’ and 
therefore sustained the challenges to two voters’ ballots when they ar- 
rived at the polling place, with no extraordinary circumstances to jus- 
tify their tardiness, just after the polling period ended. 


' 307 NLRB 241 (Chairman Stephens and Member Raudabaugh: Member Devaney dissenting). 
2307 NLRB 531 (Chairman Stephens and Members Oviatt and Raudabaugh; Member Devaney dissenting). 
*225 NLRB 682 (1976). 


Operations in Fiscal Year 1992 23 


3. Union Access to Employer Premises 


In Loehmann’s Plaza,* the Board held that the filing or active pur- 
suit of a state court lawsuit seeking to enjoin protected peaceful pick- 
eting after the point of preemption—when a complaint issues con- 
cerning the same activity—tends to interfere with Section 7 rights, 
thereby violating Section 8(a)(1) of the Act. 

Finding that the right of the union to engage in area standards pick- 
eting and handbilling outweighed the respondents’ right to restrict ac- 
cess to their private property in the circumstances, the Board con- 
cluded that the union was entitled to engage in picketing and 
handbilling at the entrances and exits of respondent Makro’s store in 
the Loehmann’s Plaza Shopping Center owned by respondent Renais- 
sance Properties. 

In addition, Chairman Stephens and Member Raudabaugh found 
that the respondents’ pursuit of their state court lawsuit, which sought 
to enjoin the union’s peaceful protected activity after the General 
Counsel issued a complaint in this case further violated Section 
8(a)(1) even in the absence of a retaliatory motive. Member Devaney 
dissented on this point. The majority overruled Clyde Taylor Co.,° 
which had established the general principle that the filing of a lawsuit 
is not in and of itself an unfair labor practice, to the extent that that 
case is inconsistent with Loehmann’s Plaza. 

The majority applied this ‘‘arguably new rule’’ to the instant par- 
ties and to those parties in other pending cases because it found no 
**manifest injustice’’ in doing so. 

Member Devaney stated that he would find that, in the absence of 
a retaliatory motive and ‘‘given a reasonable basis for filing the 
suit,’’ the respondents did not violate Section 8(a)(1) by maintaining 
the state court trespass lawsuit even after the General Counsel issued 
the complaint. 


4. Direct Dealing 


In Allied-Signal, Inc.,° the Board held that the employer did not 
violate Section 8(a)(5) of the Act through its unilateral change of its 
employee smoking policy. The Board concluded that the union had 
contractually waived its bargaining rights on this issue. The Board 
also found, however, that the employer did violate Section 8(a)(5) by 
its direct dealing with an employee task force prior to the imposition 
of the new policy. 

Prior to the new policy, smoking was prohibited in some parts of 
the plant and permitted in others; pursuant to the new policy it was 
prohibited in all areas except for designated areas in two employee 
cafeterias. Management had initially determined to permit smoking in 
some areas in addition to the cafeteria, but it appointed an employee 
task force. including employees both within and outside of the bar- 


“305 NLRB 663 (Chairman Stephens and Member Raudabaugh. Member Devaney concurring in part and 
dissenting in part). 

*127 NLRB 103 (1960) 

© 307 NLRB 752 (Members Oviatt and Raudabaugh; Chairman Stephens dissenting in part). 
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gaining unit, to consider the matter before implementing the new pol- 
icy. Pursuant to the task force deliberations, the additional restrictions 
were added. The union was not notified of the appointment of the 
task force and was not aware of its existence until after the new ban 
had been implemented. 

The Board dismissed the complaint allegations as to the unilateral 
change because it found that a safety and health clause in the collec- 
tive-bargaining agreement, considered in the light of past practice 
under the clause, gave the employer unilateral authority to develop 
and implement new policies affecting employee safety and health. 
The Board also considered a so-called zipper clause, but relied on 
that clause “‘only to the extent that it confirms the historical and con- 
tractual status quo of permitting the [employer] to act unilaterally 
with respect to its smoking policy.”’ 

However, in finding the direct dealing violation, the Board first 
noted that the employer had gone behind the back of the union to 
solicit employee input on a proposed change in working conditions 
and concluded that, particularly in light of the controversial nature of 
the policy in question, this “‘plainly erode[d] the position’’ of the 
union as employee bargaining representative. The Board rejected the 
employer's waiver contention, finc:g that “‘nothing in the language 
of the collective-bargaining agreem nt or the record of contract ad- 
ministration remotely suggests that the Union waived"’ its nght not 
to be bypassed when the employer dealt with the employees on 
changes in their working conditions. 


5. Discriminatee Engaged in Postdischarge Misconduct 


In Lear-Siegler Management Service,’ the Board held that the ap- 
propriate remedy for a discriminatee who engaged in postdischarge 
misconduct by threatening a potential witness in a Board proceeding 
is to deny reinstatement and to toll backpay as of the date of the mis- 
conduct. 

The Board found that the discriminatee, Wood, should receive 
backpay from the date of his unlawful discharge until the date of his 
misconduct. The Board reasoned: **‘Denying backpay after the date of 
the threat protects the integrity of the Board’s processes by providing 
that those who abuse the process cannot turn around and use the 
process to reap a full remedy. Granting backpay until that date also 
ensures that a respondent’s unlawful discrimination does not go 
unremedied.”’ Thus, the Board concluded that *‘a discriminatee who 
interferes with the Board’s processes by attempting to influence and 
manipulate a witness in a Board proceeding will forfeit his right to 
backpay beyond the date of the impermissible interference.” 


7206 NLRB 493 (Chairman Stephens and Members Oviatt and Raudabaugh) 
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Although a discriminatee’s interference with the Board's oo 
warrants the tolling of backpay rights, the Board further held that * 
does not alone warrant the denial of reinstatement,’’ overruling he 
dictum in D. V. Copying & Printing,® to the extert that that case sug- 
gests that interference with the Board's processes alone, without ac- 
companying threats, compels denial of reinstatement. However, be- 
cause of the seriousness of the threat, coupled with Wood's work- 
place reputation for ‘‘disruptive and violent conduct,’’ the Board 
agreed with the employer's contentions concerning Wood's fitness to 
return to the and found that the potential for serious dis- 
ruption warranted denying him reinstatement. 

6. Special Remedial Order Against Labor Consultant 


In Blankenship & Associates, the Board issued a special remedial 
order against the respondents who committed numerous violations of 
Section 8(a)(1) of the Act when acting as labor consuliants to a poul- 
try ssing company during a union organizing drive. The Board 

ies a narrow cease-and-desist order to the respondents when they 
act as agents for any employer over whom the Board has jurisdiction. 
The Board's order was narrow in the sense that it forbade the re- 
spondents from engaging in any like or related conduct. It was broad, 
however, in the sense that it was not confined to the respondents 
when acting as agents of the poultry processing company. The Board 
determined that such an order was warranted in light of the respond- 
ents’ history of engaging in misconduct as agents for many different 
loyer-clients. 
Board observed that *‘For more than a decade, Blankenship’s 
name has come before the Board as an agent who has committed re- 
unlawful acts on behalf of the employer/clients who hired 
’ Those acts included unlawful threats of loss of work or plant 
a unlawful undermining of support for a union by urging em- 
ployees to bargain directly with the employer, overall bad- aith bar- 
gaining, locking out employees while engaging in bad-faith bargain- 
ing, and unlawful solicitation of grievances and promise of benefits. 
ee ee sed concern that, absent restraint, the respondent 
ap oy Yo enlooondiest for other clients in the future. The Board 
in such circumstances it was appropriate to enter an 
~ which applied to the nts when they acted as agents for 
any employer over whom the d would assert jurisdiction. 


*240 NLRB 1276 fn. 2 (1979) 
* 306 NLRB 994 (Chairman Stephens and Members Devaney and Raudabaugh). 
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E. Financial Statement 


The obligations and expenditures of the National Labor Relations 
Board for the fiscal year ended September 30, 1992, are as follows: 


Personnel compensation - $106,598,313 
II sinc ticiniaaricieatapninennenncnnnmnermmmnnnn 18,112,999 
Benefits for former personnel .............. ecsiiaiiiieiiiatennapaie 23,350 
Travel and transportation of persons ........... iveceniannes 4,112,094 
Transportation of things aa 106,740 
Rent, communications, and utilities ........ 20,853,804 
Printing and reproduction - 418,828 
ee 6,440,563 
Be GIS GIES cccnccnnessessenscsscssensnseserecsneresaseneees 1,229,099 
Equipment sasnsipumemnannenniinmamenumaianenn 3,830,055 
Insurance Claims and INdEMMNIties .............ccceeeeeeevees 157,767 

Total obligations and expenditures'® ............. $161,883,612 


' Includes $228,789 for reimbursables from the administrative law judge loan program. 


II 
NLRB Jurisdiction 


The Board’s jurisdiction under the Act, regarding both representa- 
tion proceedings and unfair labor practices, extends to all enterprises 
whose operations ‘‘affect’’ interstate or foreign commerce.' However, 
Congress and the courts? have recognized the Board's discretion to 
limit the exercise of its broad statutory jurisdiction to enterprises 
whose effect on commerce is, in the Board's opinion, substantial— 
such discretion being subject only to the statutory limitation’ that ju- 
risdiction may not be declined when it would have been asserted 
under the Board’s self-imposed jurisdictional standards prevailing on 
August 1, 1959.4 Accordingly, before the Board takes cognizance of 
a case, it must first be established that it had legal or statutory juris- 
diction, i.e., that the business operations involved “‘affect’’ commerce 
within the meaning of the Act. It must also appear that the business 
operations meet the Board's applicable jurisdictional standards.* 


A. Tribal-Owned Enterprises 


In Sac & Fox Industries,© the Board asserted jurisdiction over a 
manufacturing enterprise that was owned and controlled by the Sac 
and Fox Indian Tribe but was located well outside the tribal reserva- 
tion. 


' See Secs. %c) and 10a) of the Act and also the definitions of “‘commerce’’ wm ¢ ‘affecting commerce” 
set forth in Secs. 2(6) and (7), respectively. Under Sec. 2(2) the term “‘employer"’ does not include the Unit- 


laborers"’ and others excluded from the term “‘employee”’ as defined by Sec. 2(3) 
inter alia, at 29 NLRB Ann. Rep. 52-55 (1964), and 3 

? See 25 NLRB Ann. Rep. 18 (1960). 

* See Sec. 14(c\(1) of the Act. 

“ These self-imposed standards are primarily expressed in terms of the of 
in question 23 NLRB Ann. Rep. 18 (1958). See also Floridan Hotel of Tampa, 124 NLRB 261 (1959), 
for hotel and mote! standards. 

* Although a mere showing that the Board's gross dollar volume standards are met is ordinarily insufficient 
to establish legal or statutory jurisdiction, no further proof of legal or statutory jurisdiction is necessary when 
it is shown that the Board's “‘outflow-inflow” standards are met. 25 NLRB Ann. Rep. 19-20 (1960). But 
see Sioux Valley Empire Electric Assn.. 122 NLRB 92 (1958). concerning the treatment of local public utili- 


: 
3 
: 
3 


$307 NLRB 241 (Chairman Stephens and Member Raudabaugh. Member Devaney dissenting) 
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The Board majority of Chairman Stephens and Member 
Raudabaugh distinguished previous decisions in which the Board had 
declined jurisdiction over tribal-owned enterprises on the ground that 
the facilities in those cases were located on the tribal reservations. 
Applying the general rule of statutory construction set forth by the 
Supreme Court, the majority found that jurisdiction was appropriate 
over the tribe's facility because the facility was not on the tribal res- 
ervation, there was no contention that the land underlying the facili- 
ties was protected by treaty, and the National Labor Relations Act 
(NLRA) did not specifically exempt Indians or their off-reservation 
en ises. Further, although recognizing that the courts of appeals 
had fashioned certain exceptions to the Supreme Court's general rule, 
the majority found that none of the exceptions applied because the 
tribe was engaged in a normal manufacturing operation employing 
mostly nontribal members, the NLRA’s effects would not extend be- 
yond the business — itself, there was no provision in any of 
the tribe's treaties prohibiting application of the NLRA to an off-res- 
ervation tribal enterprise, and there was no basis in the language or 
legislative history of the NLRA to infer a congressional intent to ex- 
empt such enterprises. Finally, the majority rejected the tribe's argu- 
ment that the tribe’s common law sovereign immunity barred the 
Board from asserting jurisdiction, citing court decisions holding that, 
as domestic dependent sovereigns, Indian tribes have no sovereign 
immunity against the superior sovereign, the United States. 

Dissenting, Member Devaney argued that the majority's decision 
was contrary to and seriously undermined the continued viability of 
the Board's prior precedent. In his view, the thrust of such prior deci- 
sions was that tribal enterprises were exempt as governmental entities 
under the NLRA, and thus it was the identity of the party controlling 
the enterprise, rather than the facility’s location, that was of control- 
ling significance. In his view, the spirit of such decisions was to 
allow tribal enterprises to operate freely without Board intervention, 
and the Board's assertion of jurisdiction over the tribe's off-reserva- 
tion facility therefore not only violated that spirit, but also made little 
practical sense because the Board was not at the same time asserting 
jurisdiction over the tribe's other facilities that, unlike the subject fa- 
cility were located within the tribal reservation. 


B. Definition of ‘‘Employer’’ 


In Operating Engineers Local 487 Health Fund,’ the Board dis- 
missed the complaint after finding that the respondent trust fund was 
not a statutory employer within the meaning of Section 2(2) of the 
Act because the fund did not employ statutory employees. 

The trust fund was established in 1969 by agreement of Operating 
Engineers Local 487 and employees sented by the Heavy Con- 
struction Association of South Florida, Inc. The fund contracted with 
American Administrators to administer the fund's day-to-day oper- 


’ 308 NLRB 805 (Chairman Stephens and Members Devaney and Oviatt) 
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ations. Contrary to the administrative law judge, the Board found that 
Sue Michael, American Administrators’ account representative for the 
fund, and/or American Administrators was not an ‘““employee’’ of the 
fund. Because the fund does not employ loyees to work for com- 
pensation, the Board concluded that the General Counsel has not 
shown that the fund is a statutory employer. Accordingly, it dismissed 
the complaint for lack of jurisdiction. 


il 
Board Procedure 


The filing of a charge activates the Board's processes. The charge 
enables the General Counsel, after due investigation, to issue a com- 
plaint. Section 10(b) of the Act provides, however, *‘[t}hat no com- 
plaint shall issue based on any unfair labor practice occurring more 
than six months prior to the filing of the charge.”’ 


A. Limitation of Section 10(b) 


In Moeller Bros. Ltody Shop,' the Board held that Section 10(b) of 
the Act, which proviies for a 6-month statute of limitations period, 


failure to exercise reasonable diligence precluded the 


edying of any violation occurring prior to the 10(b) 6-month limita- 
tions pend. 
The t construed the parties’ contract to exclude - 
ees classified as prejourneymen, and accordingly since 1983 hired 
sealvemapenn «2 taliethetiy negotiated pay rates and did not make 
fringe benefit fund payments on their behalf. In addition, the respond- 
ent since 1987 failed to make fringe benefit fund payments on behalf 


to deceive or mislead the union, and never 
denied the union access to its facility. 

The union did not discover the respondent's conduct until Novem- 
ber 1989, however, when it visited the respondent's facility. The 
Board observed that the union would have been alerted much earlier 
to the misconduct had it made even a minimal effort to monitor the 
respondent's facility. The union rarely visited the respondent's facil- 
ity, however, never appointed a shop steward, and never took any 
measures to enforce the union-security provisions of the contract for 
some 12 years prior to the union's filing of the unfair labor practice 
charge in this case. 


' 306 NLRB 19! (Chairman Stephens and Members Devaney and Oviatt) 
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The Board explained that *‘[wjhile a union is not required to ag- 
gressively police its contracts in order to meet the reasonable dili- 
gence standard, it cannot with impugnity ignore an employer or a unit 
as the Union did in this case, and then rely o': its ignorance of events 
occurring at the shop to argue that it was not on notice of an employ- 
er’s unilateral changes. This is not a case where information regard- 
ing misconduct is only in the hands of the employer, where an em- 
ployer has concealed its misconduct, or where the size of an employ- 
er’s operation prevents ready discovery of the misconduct. Rather, 
this is a case where the Union, if it had exercised reasonable dili- 
gence, would clearly have been alerted much earlier of the mis- 
conduct.”’ The Board accordingly concluded that the union’s recovery 
was limited to the 6-month period preceding the filing of the charge. 


B. Disciplinary Proceedings 


In In the Matter of an Attorney,’ the Board approved a settlement 
agreement between its counsel and the respondent attorney which pro- 
vided that the attorney would be reprimanded and suspended for | 
year, with 6 monihs of the suspension stayed for 3 years in the ab- 
sence of any like or related conduct, for using profanity and verbally 
addressing the opposing counsel and witness in a rude, vulgar, and/or 
profane manner during the course of a representation hearing. 

The Board majority of Chairman Stephens and Members Devaney 
and Oviatt rejected Member Raudabaugh’s dissenting view that the 
settlement should be disapproved because it provided that the attor- 
ney’s name would be redacted from publication ana that the Board 
would not seek any further disciplinary action against the attorney by 
referring the matter to the state bar. The majority found that under 
the unique circumstances presented, including among other things that 
this was the first formal Board disciplinary proceeding against the at- 
torney, that the Bos~<’s current rules did not clearly put the bar on 
notice concerning the extent of possible discipline for such conduct, 
and that the alleged ccaduct occurred more than 2 years prior thereto 
and did not involve conduct causing harm to third parties, the advan- 
tages of an immediate disciplinary consent order outweighed any ad- 
ditional public benefit that might be gained from publishing the attor- 
ney’s name or referring the matter to the state bar. 

Dissenting, Member Raudabaugh recognized that each party often 
gets less than it originally sought in a settlement. However, noting 
the deeply rooted interest that state bars have in such matters and the 
essentialness of publication to deterrence, he found the settlement un- 
acceptable in view of its no referral or publication provisions. 


2307 NLRB 913 (Chairman Stephens and Members Devaney and Oviatt, Member Raudabaugh dissenting) 
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C. Submission of Exceptions Out-of-Time 


In York Printing Co.,° a panel majority of the Board granted a re- 
spondent’s motion to file exceptions out-of-time under the *‘excusable 
neglect’’ provision of Rule 102.111(c) of the Board’s Rules and Reg- 
ulations. The respondent's president averred that the original excep- 
tions were stolen with her luggage from her residence on the day be- 
fore she would have timely filed them in person at the Board’s Re- 
gional Office. She allegedly reconstructed the exceptions and mailed 
them to the Board’s office in Washington, D.C. Although the presi- 
dent’s veracity appeared to be at issue, the majority decided to con- 
serve the Board’s: resources by not holding a hearing on the truthful- 
ness of her affidavit, to give her the benefit of the doubt, and to grant 
her motion. 

In dissent, Member Oviatt would have rejected the claim of ‘‘ex- 
cusable neglect’’ and denied the respondent's motion. Member Oviatt, 
pointing to evidence that the respondent's president falsified a police 
report to make it appear the original exceptions were stolen, stated 
that she showed a “‘contempt for Board processes that I, for one, am 
unwilling to countenance.”’ 


1. Withdrawal of Complaint After Opening of Hearing 


In Sheet Metal Workers Local 28 (American Elgen),* the Board, re- 
versing the administrative law judge, held that where, as here, the 
hearing has opened but no evidence had been introduced, the General 
Counsel has discretionary authority to withdraw the complaint. In this 
case, a hearing opened before the judge, but as a result of respondent 
counsel's illness, the — adjourned without any evidence being 
introduced. On resumption of the hearing, the General Counsel moved 
to withdraw the complaint, advising that, on the basis of information 
obtained in her investigation of the unfair labor practice charge, in- 
cluding evidence relevant to the respondent's work preservation de- 
fense obtained after issuance of the complaint from previously unco- 
operative witnesses, she had concluded that further prosecution was 
not warranted. Charging party opposed the motion to withdraw on 
two grounds: (1) the charging party has a different theory of the case, 
and (2) the charging party asserts that it is not privy to the new evi- 
dence relied on by the General Counsel and wishes to assure itself 
that such new evidence is true and correct. 

The judge denied the General Counsel's motion, noting that had 
the complaint been withdrawn prior to opening of the hearing, the 
General Counsel's action would have been nonreviewable under Sec- 
tion 3(d) of the Act.* However, although no evidence had been re- 
ceived, the judge held that because the hearing had opened, any final 
order is reviewable by the Board and the courts, that the judge must 
either grant or deny the motion to withdraw, exercising his or her dis- 


*308 NLRB 983 (Chairman Stephens and Member Raudabaugh. Member Oviatt dissenting) 
*306 NLRB 981 (Chairman Stephens and Members Devaney, Oviatt, and Raudabaugh) 
*The judge relied on NLRB v. Food & Commercial Workers Local 23, 484 US 112 (1987) 
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cretion in so doing, and that the exercise of discretion ‘‘requires at 
least some degree of independent fact finding and cannot be based 
on a blind reliance on facts as represented by one side only.”’ At the 
same time, however, the judge concluded that a full evidentiary hear- 
ing is not required. Rather, the judge ordered the General Counsel to 
‘turn over to me, to the Charging Party and to the Respondent. . . 
any nonprivileged statements given by contractors which were relied 
on as the basis for the General Counsel’s motion to withdraw the 
complaint.”’ 

The General Counsel filed a request for special permission to ap- 
peal the judge’s order, contending that the postcomplaint investigation 
of the respondent's work preservation defense establishes that a ma- 
jority of the disputed work has been historically fabricated by mem- 
bers of the parties to the contract and that the General Counsel would 
not be justified in continuing to prosecute the complaint. 

The Board concluded that the General Counsel has unreviewable 
discretion—i.e., discretion not subject to either Board or court re- 
view—to withdraw the complaint after the hearing on it has opened 
but before any evidence has been introduced, at least so long as there 
is no contention that a legal issue ts ripe for adjudication on the par- 
ties’ pleadings alone. 


2. Nexus Between Complaint and Unfair Labor Practice Finding 


In Bouley,© a Board panel adopted an administrative law judge's 
finding that the respondent violated Section 8(a)(1) of the Act by in- 
terrogating and threatening waiter David McGrath concerning his 
union activities, but a majority of the panel reversed and dismissed 
the judge’s finding that the respondent's discharge of McGrath for 
threatening to file charges violated Section 8(a)(4) and (1) because 
the complaint alleged only an 8(a)(3) warning and discharge and nei- 
ther the General Counsel's theory of the case, nor the respondent's 
asserted defense, addressed the 8(a)(4) issue. 

Chairman Stephens, dissenting, argued that **[nJotice of an 8(a)(3) 
discharge complaint is closely connected to an 8(a)(4) finding at least 
to the extent that both go to the critical issue of the Respondent's 
motivation."’’ Chairman Stephens would have granted the respond- 
ent’s request to remand and reopen this proceeding to avoid any fur- 
ther contention that it had not been accorded a full opportunity to 
provide a defense. 

Undisputed evidence reveals that McGrath wrote a letter to the re- 
spondent, in response to a disciplinary warning from Supervisor 
Olivier, that stated, inter alia, ‘*I will not stand by . . . without press- 
ing charges . . . both against the restaurant and Mr. Olivier. I will 
accept a retraction. . . or I will find it necessary to subpoena the 
entire service staff... .°" The respondent testified that it discharged 
McGrath solely for his “‘gross insubordination’’ as manifested in his 
letter. 


* 306 NLRB 385 (Members Oviatt and Raudabaugh, Chairman Stephens dissenting in part) 
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After the hearing closed, the judge advised the parties to brief the 
issue of whether McGrath’s discharge may have been motivated by 
a perception that McGrath would file charges with the Board. [The 
judge denied the respondent’s request, in its brief to the judge, to re- 
open the record for additional evidence on those issues.] 

The judge found that the General Counsel failed to prove that ei- 
ther the written warning or the discharge was motivated by antiunion 
considerations despite credited testimony showing that Bouley had 
prior knowledge of McGrath's union activities. The judge, however, 
in reliance on Pergament, supra, found from the evidence on the 
record that the purported insubordinate conduct for which McGrath 
was discharged was an intention to file Board charges and thus 
McGrath's discharge violated Section 8(a)(4) and (1). The judge rea- 
soned that although McGrath's letter did not explicitly state that 
McGrath intended to file charges under the Act, respondent was 
aware, from knowledge of McGrath’s union activities and from hav- 
ing settled other 8(a)(3) allegations a year earlier, that “‘pressing 
charges’’ meant filing unfair labor practice charges. 

The majority based its reversal of the judge on the fact that here, 
unlike Pergament, supra. the respondent neither admitted that the dis- 
charge was related to filing charges, nor had any reason to adduce 
additional evidence at the hearing as to its understanding of the let- 
ter’s language vis-a-vis filing of unfair labor practice charges. The 
majority noted in this latter connection that the General Counsel ex- 
pressly grounded its theory on the provocation theory set forth in 
Spartan Equipment,® and did not advert to the threat to file legal ac- 
tion portion of Spartan until its brief in opposition to the respondent's 
motion to reopen the record. Finally, the majority rejected the dissent- 
er’s proposal to remand, saying that ‘‘A remand to ‘cure’ the denial 
of due process would unnecessarily give the General Counsel another 
bite at the apple.’ 


3. Effect of Settlement Agreement 


In Urban Laboratories,’ the Board, granting the General Counsel's 
request for special permission to appeal, vacated the administrative 
law judge’s order refusing to approve a settlement agreement which 
was limited to one of the potential jointly and severally liable re- 
spondents and provided for payment of backpay to be apportioned 
among the discriminatees. After the hearing opened, counsel for the 
General Counsel and one of the respondents entered into a partial set- 
tlement agreement which was submitted to Judge Kennedy for ap- 
proval. 

The judge issued an order to show cause, advising that he was 
withholding approval of the settlement ‘‘until I resolve the issue of 
whether or not approval of that agreement might have the unintended 
effect of extinguishing any further claims’’ against the other respond- 
ent. The judge's order sets forth ‘‘a general rule that a settlement by 


*297 NLRB 19 (1989) 
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one of the joint and several tortfeasors, even though it may be a com- 
promise, extinguishes the claim for the remainder due insofar as the 
others are concerned, even if a settlement agreement provides other- 
wise.’’'° Acknowledging his uncertainty whether this ‘‘rule’’ applied 
to Board proceedings, the judge ordered the General Counsel and re- 
spondent Combs to show cause why the proposed settlement should 
not be disapproved. The General Counsel and respondent Burke filed 
responses to the judge’s order.'' After considering the responses, the 
judge, reiterating the concerns expressed in his order to show cause, 
issued an order denying approval of the settlement agreement. 

The General Counsel filed a request for special permission to ap- 
peal and an appeal from administrative law judge’s failure to approve 
settlement agreement, arguing that: (1) although the partial settlement 
involves only one of the alleged jointly and severally liable respond- 
ents, it was negotiated with all parties present; (2) the common law 
rule relied on by Judge Kennedy is not established Board law and 
its application would not effectuate the purposes of the Act; (3) the 
rule applied by the judge is not applicable in all States and has been 
modified by both statutes and courts in a significant number of juris- 
dictions; and (4) to follow the rule applied by the judge ‘‘would cre- 
ate a patchwork pattern in this area and a totally chaotic situation.’ 

In granting the General Counsel’s appeal and vacating the judge’s 
order, the Board noted that it is not unusual, in situations where the 
General Counsel is alleging joint and several liability, for one re- 
spondent to settle while litigation proceeds with respect to another re- 
spondent who dec’ nes to settle. Further, although there is an absence 
of Board precedent treating the issue which prompted the judge to 
refuse to approve the settlement, the Supreme Court has expressly re- 
pudiated the old common law rule in a case involving a statutory 
cause of action created under Federal law (antitrust). Rather, the 
Court adopted in that case the more modern rule that a release of one 
joint tortfeasor does not release the other joint tortfeasor unless that 
is the intention of the parties. See Zenith Radio Corp. v. Hazeltine 
Research.'* 


©The judge's order relied on AmJur.2d, Release and Discharge §35; Judgments, § 989, and 69 ALR2d 
1034. See also Washington State decision, Pinkenan Lumber Co. v. Woodland State Bank, 156 Wash. 117, 
123, 286 Pac. 95, 98 (1930), and Elliot v. Burns, 645 P.2d 1136 (Wash.App. 1982). 

'' The General Counsel contended, inter alia, that the Board is ‘‘not bound by the state cour decisions 
regarding technical interpretation of settlements’’ and, in any event, does not follow the technical require- 
ments of contract law. Respondent Burke contended, inter alia, that in the absence of Board precedent, the 
Board should apply state law and release the joint tonfeasors regardless of any expressed reservation of rights 

'2. 401 U.S. 321, 342-348 (1970). 


IV 
Representation Proceedings 


The Act requires that an employer bargain with the representative 
designated by a majority of its employees in a unit appropriate for 
collective bargaining. But it does not require that the representative 
be designated by any particular procedure as long as the representa- 
tive is clearly the choice of a majority of the employees. As one 
method for employees to select a majority representative, the Act au- 
thorizes the Board to conduct representation elections. The Board 
may conduct such an election after a petition has been filed by or 
on behalf of a group of employees or by an employer confronted with 
a claim for recognition from an individual or a labor organization. 

Incident to its authority to conduct elections, the Board has the 
power to determine the unit of employees appropriate for collective 
bargaining and to formally certify a collective-bargaining representa- 
tive on the basis of the results of the election. Once certified by the 
Board, the bargaining agent is the exclusive representative of all em- 
ployees in the appropriate unit for collective bargaining with respect 
to rates of pay, wages, hours of employment, and other conditions of 
employment. 

The Act also empowers the Board to conduct elections to decertify 
incumbent bargaining agents that have been previously certified or 
that are being currently recognized by the employer. Decertification 
petitions may be filed by employees, by individuals other than man- 
agement representatives, or by labor organizations acting on behalf of 
employees. 

This chapter concerns some of the Board's decisions during the 
past fiscal year in which the general rules governing the determina- 
tion of bargaining representative were adapted to novel situations or 
reexamined in the light of changed circumstances. 


A. Bifurcated Election 


In Diamond Walnut Growers,' the Board held that the direction of 
a bifurcated election was a permissible and reasonable method of ac- 
commodating the competing eligibility concerns present and of 
enfranchising the greatest number of eligible voters. The Board af- 
firmed the Acting Regional Director's direction of an election with 
two separate polling sessions, one prior to the anniversary date of an 
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ongoing economic strike to enfranchise the strikers, and the other dur- 
ing the seasonal peak of employment 2 months later. 

The employer operates a seasonal business receiving, processing, 
and marketing walnuts. The employer adds approximately 500 sea- 
sonal employees to its 300-employee year-round complement during 
its peak season in September and October. Peak employment occurs 
about the second week of October. Cannery Workers. Processors, 
Warehousemen & Helpers Local 601, Teamsters struck the employ- 
er’s business on September 4, 1991. The employer continued oper- 
ations by hiring both core and seasonal permaneitt replacement em- 
ployees. The union filed a representation petition .eeking an election 
in the historically recognized unit of full-time, regular part-time, and 
seasonal maintenance, production and warehouse employees at the 
employer's Stockton, California facility on April 27, 1992, 5 months 
prior to the anniversary date of the strike. 

The Acting Regional Director noted that if the election is not held 

prior to September 4, 1992, permanently replaced economic strikers 
will be ineligible to vote under Section 9(c)(3).? If the election is held 
before September 4, 1992, however, a large number of seasonal strik- 
er replacement employees will be ineligible to vote because the bulk 
of seasonal hiring occurs after that date. 

The Board found that the Acting Regional Director struck a reason- 
able accommodation between the rights of economic strikers under 
Section 9(c)(3) and the interest of replacement seasonal workers to 
express their preferences regarding representation. In this regard, the 
Board stated: *‘Consistent with Section 9(c)(3)'s directive, the Acting 
Regional Director formulated an election plan that fostered the Act's 
policy of enfranchising the largest number of possible eligible voters, 
while concomitantly effectuating the Congressional objective of pro- 
tecting the fundamental right of strikers to vote on union representa- 
tion in any election conducted within 12 months from the inception 
of the strike.” 

The Board sanctioned bifurcated polling as a limited exception to 
the normal unitary election procedure. This exception was found to 
be consistent with precedent expediting elections to implement con- 
gressional intent to enfranchise replaced strikers during the first 12 
months of an economic strike,’ and with precedent recognizing that 
the 12-month eligibility period of Section 9(c)(3) must not be given 
an unnaturally wooden interpretation.* The Board also noted that sig- 
nificant equities weighed in favor of the strikers. The petition was 
filed, and striker’s votes would be cast, within the 12-month period, 
and the fact that the election continues later results from a special 

-of-season eligibility rule which is outside the union's control. 
Board od conclufed that bifurcated polling was justified in the par- 


? Sec. WcK 3) states in pertinent part 
Employees engaged in an economic strike who are eligible to reinstatement shall be eligible to vote 
under such regulations as the Board shall find are consistent with the purposes and provisions of this 
Act om any election conducted within twelve months after the commencement of the strike 

* Kingsport Press, 146 NLRB 260, 264 (1964) 

*See Jeld-Wen of Everen, 285 NLRB 118, 121 (1987) 
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ticular circumstances of this case to reconcile competing eligibility is- 
sues which arose when the union's petition was filed well in advance 
of the 12-month period for striker eligibility, but further delay 
disenfranchising the strikers would be required to preserve the eligi- 
bility of the seasonal employees. 

The Board specifically rejected the employer's arguments that the 
direction of a bifurcated election would undercut the integrity of the 
Board's = processes. The Board explained how the objections 


process and challenged ballot procedure would remain impaired. 
B. Late-Arriving Voters 


In Monte Vista Disposal Co.,° a panel majority of the Board held 
that “‘an employee who arrives at the polling place after the des- 
ignated polling period ends shall not be entitled to have his or her 
vote counted, in the absence of extraordinary circumstances, unless 
ee a ee Se. 

ma jority of Chairman Stephens and Members Oviatt and 
Raudabaugh, citing a “‘confusing’’ array of precedent on this issue 
overruled New England Oyster House® and similar cases. which gave 
the Regional Director broad discretion in determining whether to 
count the ballot of a late-arriving voter. Balancing the competing con- 
siderations of affording employees broad participation in elections and 
assuring prompt completion of elections, the majority decided on 

“something closer to a bright-line rule terminating the balloting at the 
conclusion of the voting period.” In this case, the majority sustained 
the challenges to two voters’ ballots where the voters arrived at the 
polling place, with no extraordinary circumstance to justify their tar- 
diness, just after the polling period ended. 

Member Devaney, dissenting, did not view precedent in this area 
as confusing and would have continued the past practice of allowing 
employees the broadest possible participation in elections. Member 
Devaney would have counted the two challenged ballots where the 
voters arrived only 2 or 3 minutes after polls closed and the ballot 
box had not been 

In Pruner Health Services,’ {o— majority of the Board, re- 
manded the case to the Regional Director to determine whether the 
late arrival of a voter constituted *‘extraordinary circumstances*’ with- 
in the meaning of the new rule in Monte Vista, supra. 

Monte Vista held that ‘‘an employee who arrives at the polling 

after the designated polling period ends shall not be entitled to 

ve his or her vote counted, in the absence of extraordinary cir- 
cumstances, unless the parties agree not to challenge the ballot."’ In 
this case, a voter alleged that he arrived 2 minutes before the end of 
the poll roe chienes at building where polling was poll place. The 
voter fu that he was unable to reach the polling area on 
the second floor 7 the building because all the doors to the facility 


“7 NLRB S4) (Charman Stephens and Members Oviatt and Raudabaugh, Member Devaney dissenting) 
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were locked. The employer's director of field services alleged that the 
doors were unlocked and that he saw the late voter arrive at the facil- 
ity after the polling period ended. The majority of Chairman S 
and Members Oviatt and Raudabaugh held that if the voter's allega- 
tions are true, his ballot should be opened and counted pursuant to 
the ‘‘extraordinary circumstances”’ exception to the Monte Vista rule. 
The case was remanded to the Regional Director for a hearing to re- 
solve the factual dispute surrounding the voter's arrival at the polling 
area. 

Member Devaney, dissenting, cited his opinion in Monte Vista and 
would have counted the ballot because it was cast before the ballot 
box was opened. 


C. Continuity of Representation 


In Service America Corp.,® the Board majority held, contrary to the 
Regional Director, that the merger of two Teamsters locals, 513 with 
115, resulted in continuity of representation. The Board found that 
Local 513 had retained substantive and significant assets (its union 
hall and benefit funds) which it controlled and administered for the 
benefit of former Local 513 members. Moreover, there was no change 
with regard to membership rights, duties, or eligibility. Further, there 
was continued leadership as both of Local 513’s primary officers be- 
came business agents for Local 115 and as such were responsible for 
contract negotiations and grievance handling. According to the major- 
ity, ““we know of no requirement that officers of a merged local must 
become officers of the new local in order to find continuity. Rather, 
we think ‘leadership’ has a broader definition and thus may encom- 
pass, in addition to union officers, other ntatives of the union 
such as business agents who fill positions of responsibility and trust.”’ 

In the majority's opinion, the Regional Director gave ‘‘undue em- 
phasis’’ to the fact that the former officers of Local 513 were not 
involved in the current contract negotiations and would not be exclu- 
sively assigned to service former Local 513 shops. The Board noted 
that a change in officers and business agents which occurs as a result 
of a merger of two locals is little different from the situation where 
new business agents and officers are elected by a local. Besides, one 
of the former Local 513 officers had only recently become an officer, 
and thus Local 513 would have had a new representative handling 
contract negotiations and grievances even if no merger had ever oc- 
curred. 

Moreover, unlike Western Commercial Transport,? Chas. S. Win- 
ner, Inc.,‘° and Independent Drug Store Owners of Santa Clara 
County,'’ where the merged or affiliated union underwent enormous 
change in size, organizational structure, and administration, here the 
increase in membership (1300 merged with 2500) was less substantial 


*307 NLRB 5S? (Chairman Stephens and Member Devaney, Member Oviatt dissenting) 
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and the organization, structure, and administration of the merged local 
remained essentially the same. 

Thus, the Board majority concluded that in all important respects, 
the employer was bargaining with an entity similar to the one with 
which it had previously recognized and bargained. Consequently, the 
majority found the changes to be ‘‘more in the nature of administra- 
tive changes and. . . not the kind of substantial changes which result 
in the creation of a different representative."’ 

Member Oviatt, dissenting, would have found lack of continuity for 
the same reasons as the Regional Director: the former Local 513 offi- 
cers have no leadership role in Local 115 as they were not and will 
no. be involved in current contract negotiations and may not handle 
contract administration or grievance processing for former Local 513 
shops. These changes in leadership and administration were found by 
the Regional Director not to be simply structural changes but instead 
““the substitution of a new and different local union.”’ 


D. Unit Issues 


1. Decertification Election 


In Albertson's, Inc.,'* the Board reaffirmed its long-held position 
that the appropriate unit in a decertification election must be coexten- 
sive with the currently recognized and certified unit. See Wisconsin 
Bell.'° The petition in Albertson's sought an election in three of the 
employer's seven stores in the Spokane, Washin area. The three 
stores had been the subject of an election in | and 4 months after 
the certification of the union the parties agreed to merge the newly 
certified unit into the larger preexisting unit. The unit had ex- 
isted since at least 1987 and was composed entirely of the employer's 


loyees. 
Tian Bene’ heehé Gas ey desten enene Go cagtegecs east be te 
the larger merged unit for three reasons. First, the merged unit had 
existed longer than the smaller recently certified unit. Second, the 

ies had agreed to a full merger of the smaller and unit and, 
inally, because there had been no significant history of bargaining 
in the smaller unit. In reaching this conclusion, the Board distin- 
guished the facts in Albertson's from those in West Lawrence Care 
Center,'* where the Board had applied an exception to the policy of 
conducting the election in the currently recognized unit. 

The smaller unit in West Lawrence had been in existence for about 
1S years and was included in the multiemployer unit for less than a 
year before the decertification petition was filed. The Board described 
the West Lawrence facts as ‘‘unusual to say the least’’ and deter- 
mined that the balance in West Lawrence should be struck in favor 
= loyee freedom of choice. In Albertson's, the Board found that 


ance favored the merged unit with its larger bargaining history 
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‘‘m much the same way and for the same reasons as it favored the 
merged unit and its history in Wisconsin Bell.’ Accordingly, the 
Board in Albertson's affirmed the finding of the Regional Director 
that the decertification election must be in the existing merged unit. 


2. Determination of Health Care Employee Status 


In Duke University,'° the Board concluded that a unit of full-time 
busdrivers, who serviced an entire university, including an on-campus 
acute care hospital, was an appropriate unit, and did not have to be 
included in a hospital nonprofessional employee unit under the 
Board's Final Rule on collective-bargaining units in the health care 


The employer is a private nonprofit educational institution, which 
includes a medical center defined as an acute care hospital facility. 
The employer's transportation department provides bus transportation 
for students, employees, and visitors. The 14 full-time busdrivers stop 
throughout the campus as well as parking lots. Several of the bus 
routes run from parking lots restricted to hospital employees. 

The transportation department hired and separately supervised the 
drivers. The drivers are physically headquartered in the transit build- 
ing, located off the main campus. The drivers have little or no inter- 
action with other nonprofessional employees of the employer. They 
are required to possess a special driver's license. 

The Board concluded that the busdrivers were not health care em- 
re simply because they drove hospital employees on their routes. 

Board found that ‘‘the drivers’ role of driving buses carrying 
hospital and other university employees around campus is not so 
functionally integrated with the hospital's operation that Duke's 
Transportation Department is a health care institution and the drivers 
health care employees.’’ The Board noted that the drivers did not pro- 
vide patient care and performed a function that could be easily re- 
placed in the event of a strike. 

The Board conc!uded that the determination of who is a health care 
employee in a university setting, where there were both health care 
and health-related facilities as well 4s traditional academic operations, 
required a “‘reasoned analysis of all of the circumstances of the 
case."" Recognizing that “it may not always be easy to draw the line 
in making such a determination,’ the Board was ‘‘unwilling’’ to de- 
cide such issues on the basis of a flat numerical figure, without regard 
to other factors. In reaching its conclusion, the Board rejected the em- 
ployer’s assertion that because full-time busdrivers spent 50 percent 
of their time in support of the university's acute care facilities, the 
drivers should be deemed health care workers. To the extent that ear- 
lier precedent, such as Duke University'’ and related cases, suggested 
the appropriateness of such an inflexible, mathematical approach, re- 
gardless of other circumstances, the Board overruled it. 


16 NLRB SSS (Chairman Stephens and Members Devaney. Oviati, and Raudabeugh) 
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3. Nonacute Health Care Facilities 


In Park Manor Care Center,'* the Board set forth the standards 
by which units in nonacute health care facilities would be determined. 
The Board decided that such units would be decided by traditional 
community-of-interests factors, as well as background information 

during the Board's rulemaking for units in acute health care 
acilities,'? as well as cases decided before that rule issued. 

The union sought a service and maintenance unit at a nursing 
home. The Regional Director, in agreement with the union, excluded 
the employer's four technical employees—licensed fo a — 
(LPNs)—from the petitioned-for unit. The Regional 
the community-of-interests standard, and pom ot A that the TPN: 
should be excluded because they had distinct functions, training, skill, 
and education. 

The Board remanded the case to the Regional Director for further 
consideration that took into account what the Board leaned about 
nursing homes, LPNs, and technicals generally in the rulemaking pro- 
ceeding that led to the Board's Rule governing units in acute care 
hospitals and Board cases involving nursing home units issued prior 
to rulemaking. The Board noted that, while the Rule for ng homes 
units in acute care hospitals originally enc sed nursin 
it subsequently excluded such facilities. The concl 
the rulemaking evidence that a rule concerning Ly ee ~Sy in 
nursing homes was neither feasible nor ee thus de 
cided to make unit determinations in nursin adjudication. 

The Board noted that it has traditionally Saat units based on 
the community-of-interests standard and, for a short period, a dispar- 
ity-of-interests standard. The Board then stated that the Rule concerm- 
ing units in acute care facilities reflected a desire to replace doctrinal 
applications with formulation of units based on the realities of the 
workplace. The Board observed that it did not have a sufficient body 
of empirical evidence as to nursing homes to make a uniform rule 
as to them at the time, and was not sure it ever would, as it was not 
certain that all were sufficiently uniform to warrant a finding that the 
same units were appropriate for all. The Board also concl . how- 
ever, that it did not choose to substitute for either *‘community of in- 
terests’’ or “‘disparity of interests’’ yet another shorthand phrase by 
which to measure units in nursing homes or other nonacute care fa- 
cilities. Thus, the Board will consider those factors deemed relevant 
by the Board during its rulemaking proceedings, the evidence pre- 
sented during rulemaking with respect to units in acute care hospitals, 
as well as prior cases a either the type of unit sought or the 
particular type of health care facility in dispute. The Board referred 
to this formula as the ‘‘pragmatic or empirical community of inter- 
ests’’ a h. 

The Board then examined the subject case under its new standard. 
The Board recounted its experience with technical units in the rule- 


‘* 30S NLRB 872 (Chairman Stephens and Members Devaney, Oviatt, and Reuwdabaugh) 
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making, as well as evidence conceming nursing homes gathered there. 
The Board also canvassed ing unit Cases, noting that while 


cumstances that existed at the employer's nursing home. 
In Child's Hospital,?' the Board 
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tive-bargaining units in the health care industry.** 
The employer consists of the Child's Hospital, a nonprofit surgical 
care center providing both inpati ices; 
Child's Nursing Home, a | residential ing home attached 
to the surgical care center, and Samaritan Services .. which pro- 
vides shared services to the nursing home and the hospital. The 
found that the nursing home, hospital, and Samaritan Services con- 
stituted a single employer and that the evidence also 
the a hospital, and Samaritan Services were 
integrated physically and operationally as to require that they 
treated as a single facility. The nursing home, hospital, and Samari 
were physically contiguous, there was centralized control of labor 
lations and human resources, common policies, uni 
benefits and wage scales, one employee and common 
ministration. Laundry, pharmacy services, housekeeping, dietary 
ices, maintenance, and engineering were all provided facilitywide 
the hospital provides lab work to the residents and 
nursing home. There was also a high degree of contact among 
yees in the different operations. 

the hospital, nursing home, and Samaritas <onstituted a 
single facility, the Board f that the petitioned-for unit of RNs 
employed solely at the hospital was inappropriate and that at th: very 
least all RNs should be represented in a single unit. In deter:aning 
whether the smallest appropriate bargaining unit in a facility com- 
posed of an acute care hospital and a nursing home must include all 
other professional employees, the Board noted that acute care hos- 


7° 134 NLRB 1101 (1961) 
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was appeopriate. 
The Board oo ee) oa, See 
Director the petitioned-for unit to include all em- 
including the licensed practical nurses, laboratory technicians. 
T instructor, X technologists, and technicians and 


of tcub coatined te Ob ing lend support for finding a 


eee sues Os eaten Oo ah 
broader than one limited to the technical employees: wages of 
ployees are statistically similar, the technical unit does not conform 


t contact between technicals and their supporting clericals, the 
actors are mitigated ti) some extent. The highest paid classifications 
are technicals; the Board acknowledged in its rulemaking that sepa- 
rate supervision for technicals was expected to differ from facility to 
facility; and lack of contact arises because acute care hospital 
technicals t typically perform their work away from patient care areas, 
while the clinic's technicals are the patient care employees. Despite 
these factors, the F.egional Director concluded that requiring a broad- 
er unit vould not “‘assure to | the fullest freedom in exer- 
cising che nghts gaaranteed”’ by Act, in view of the technical em- 
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ployees’ *‘distinctive training, skills, and licensing, and the fact that 
non-technicals do not share in the performance of the technicals’ 
tasks.”” 

In addition, the Board noted that *‘the Employer’s technical work 
force is substantial in size, both in numbers and relative to the Em- 
ployer’s other nonprofessionals and its total staff.”’ 


4. Construction Industry 


In Steiny & Co.,?© the Board decided to continue to use a formula 
for determining eligibility in construction industry elections, and to 
return to use of the voting eligibility formula set forth in Daniel Con- 
struction.2” The Board overruled that portion of S. K. Whitty,2® which 
had modified the Daniel formula. The Board also decided that the re- 
adopted Daniel formula applies «o virtually all construction industry 
elections. 

The Regional Director had directed an election in two separate 
units and applied the eligibility formula in S. K. Whitty to both units. 
The employer was an electrical contractor and party to agreements 
under Section 8(f) of the Act covering both units. Under the contract, 
the employer obtained employees exclusively from the petitioner's 
hiring hall. The employer's request for review argued that the Re- 
gional Director erred in applying the S. K. Whitty formula, that the 
Board should clarify when, if at all, a formula should be used, and 
that the Board should overrule or substantially modify S. K. Whitty. 
The Board granted review and scheduled oral argument. 

On review, the employer and amici Associated General Contractors 
and the Associated Builders and Contractors, Inc. contended that the 
Board should abandon the S. K. Whitty/Daniel eligibility formula and 
apply the traditional factors considered when determining the eligi- 
bility of laid-off employees.?? In support of this contention, they ar- 
gued that construction industry employment has changed and employ- 
ment practices are so diverse that a formula is no longer needed. The 
petitioner and amicus Building and Construction Trades Department 
AFL-CIO argued that the Board should return to the Daniel formula 
and overrule the S. K. Whitty modification. 

The Board decided to continue to use an eligibility formula in the 
construction industry because the industry ‘‘is different from many 
other industries in the way it hires and lays off employees.’’ The 
Board stated that it had recognized the differences in Daniel when 
it stated that *‘construction employees may experience intermittent 
employment, be employed for short periods on different projects, and 
work for several different projects during the course of a year.’’ Not- 
ing that it has devised numerical formulas for other industries, the 
Board found that its experience in this industry and others with un- 


7° 308 NLRB {323 (Chairman Stephens and Members Devaney and Oviatt; Member Raudabaugh concur- 
ring). 
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usual employment patterns indicated that it should continue to use an 
eligibility formula. 

Tie Board decided to return to the Daniel formula because *‘it has 
rroven to be an effective, efficient, and familiar means of determining 
voter eligibility for over 30 years."’ The Board overruled the modi- 
fications to Daniel in S. K. Whitty which added a recurrency require- 
ment. Although S. K. Whitty was a good-faith effort to add a measure 
of reasonable expectancy of reemployment to the formula, the Board 
concluded that in practice the modification excluded employees who, 
despite the absence of recurrent employment, nevert/ieless had a di- 
rect and substantial interest in the selection of a representative. 

Although recognizing that there is some degree of variety among 
employers in their hiring patterns (e.g., project-by--project, stable or 
core group, or hybrids of the two patterns), the Board determined that 
the Daniel formula is applicable to all construction industry elections, 
with the possible exception of those employers which clearly operate 
on a seasonal basis.*° Finding that there is no reasonable means by 
which to distinguish from among construction employers, the Board 
decided not to engraft another level of analysis onto eligibility deter- 
mination in the industry. 

In the absence of a study of employment patterns in the construc- 
tion industry, Member Raudabaugh concurred in the return to Daniel. 
He believed the Board should engage in rulemaking to determine the 
appropriate formula based on an empirical study. The Board majority 
noted, however, that no party expressed an interest in rulemaking and 
the short-term nature of construction projects made further deferial 
for the extended rulemaking process unfair to the parties. 


5. Casual Employees 


In Trump Taj Mahal Associates,*' the Board considered the unit 
inclusion and eligibility of the employer's casual technicians in the 
pvtitioned-for unit of all full-time and regular part-time entertainment 
and audio-visual technicians at the employer's hotel and casino in At- 
lantic City, New Jersey. The Board majority concluded that the tradi- 
tional eligibility formula for determining the regularity of employment 
of on-call or casual employees set forth in Davidson-Paxon Co.,*? 
was, in the absence of special circumstances, correctly applied here. 

In reaching its conclusion, the majority noted that casual employees 
in this case are on an established list drawn from a limited pool of 
employees, who must be, and have been, approved by the Casino 
Control Commission and then *‘badged’’ by the employer. The em- 
ployer has regularly called the employees on the list, and the casual 
employees averaged a substantial number of work hours since the 
opening of the Taj. Moreover, the employer hired regular full-time 
and part-time employees from the casual list, based on the number 
of hours they had worked and their particular skills, creating a rea- 


* See Dick Keichner Excavating Co., 2% NLRB 1414, 1416 fn. 10 (1978) 
*' 306 NLRB 294 (Members Devaney and Oviatt; Member Raudabaugh dissenting in part). 
*2 185 NLRB 21, 23-24 (1970). 
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sonable basis for other casu.' employees on the list to anticipate fu- 
ture offers of regular employment. Thus, the Board found that the 
casual employees have worked on a regular basis and share a continu- 
ing interest in the working conditions of the employer. 

The majority further noted that the Davidson-Paxon formula ap- 
plied by the Regional Director is the Board’s most longstanding and 
frequently used test for voting eligibility, absent a showing of special 
circumstances not present in the instant case; that its experience has 
shown the formula to be a reliable test for on-call employees; and 
that, in any event, the request for review did not expressly raise the 
issue of whether a different eligibility form ila should be applied. 

In dissent, Member Raudabaugh stated that the Davidson-Paxon 
formuia was built on ‘‘slender reeds’’ and the “‘‘rote citation’’ of that 
formula ‘‘simply compounds the original flaw.’’ He stated that he 
would use a formula that includes “‘recurrency of employment’’ as 
a factor in determining whether on-call employees should be included 
in the bargaining unit, requiring the employee to average 4 hours per 
week during the last quarter and ‘“‘work for some period during at 
least one-half of the weeks in that quarter.”’ 


E. Bars to an Election 


1. The 9a) Collective-Bargaining Relationship 


In Golden West Electric,** the Board held that the collective-bar- 
gaining agreement in existence between the construction industry em- 
ployer and the union barred the processing of a decertification peti- 
tion because the parties had a 9(a) rather than an 8(f) relationship. 
Thus, the Board affirmed the Acting Regional Director’s dismissal of 
the petition. 

It was undisputed that the union’s assistant business manager and 
president of its local went to the employer in September 1988 with 
a voluntary recognition agreement and letter of assent, and that the 
employer's owner and president signed these documents. There was 
conflicting evidence as to whether the union official showed em- 
ployee authorization cards to the employer's owner and president. 

The Board concluded that, under all the circumstances presented, 
the union had established by the weight of the evidence a clear intent 
of the parties to establish a 9(a) relationship founded on the union’s 
majority status, as required by Board precedent. The voluntary rec- 
Ognition agreement read and signed by the employer unequivocally 
stated that the union represented a majority of its employees and the 
employer's owner and president acknowledged that at the time he 
signed the agreement he knew the union represented a majority of its 
employees. In sum, although there was conflicting evidence as to 
whether the employer in fact saw the authorization cards, the majority 
concluded that the union was seeking recognition as the union em- 
ployees’ majority representative and the employer was granting the 


*°307 NLRB 1494 (Chairman Stephens and Members Devaney and Raudabaugh, Member Oviatt concur- 
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union recognition as such. In agreeing with this conclusion, Chairman 
Stephens and Member Oviatt, the latter in a separate concurrence, de- 
termined that the weight of the evidence supported a finding that the 
union’s local president and assistant business agent showed the em- 
ployer’s owner and president the authorization cards of two of the 
three unit employees. 


2. Contracting Units 


In two cases, Fish Engineering & Construction** and Davey 
McKee Corp.,*> the Board reached different results on the question 
of whether it would serve a useful purpose to conduct an immediate 
election. 

In Fish Engineering & Construction, the panel majority found, con- 
trary to the Regional Director, that based on the undisputed evidence 
of past and current work and bidding on future work, it would serve 
a useful purpose to conduct an immediate election. 

The Regional Director had found that it was speculative whether 
the employer would secure additional work within the geographic 
boundaries of the petitioned-for unit. But the Board found that it was 
undisputed that the employer had worked on four projects in the past 
year, had two current projects at the time of the hearing, and had bid 
on another project for the same company with which it currently was 
under contract. The contract under bid was to commence within ap- 
proximately 2 months from the end of the employer's current project, 
and within the same geographic area as the sought unit. Based on this 
undisputed evidence, the Board remanded the case to the Regional 
Director to conduct an immediate election, if appropriate, following 
resolution of remaining unit issues. 

Member Devaney dissented as he agreed with the Regional Direc- 
tor that no useful purpose would be served by running an election 
at this time. 

In Davey McKee Corp., however, the Board denied review of the 
Regional Director’s dismissal of the petition. The Regional Director 
dismissed the petition because the employer's only remaining projects 
were to be completed within approximately 1 month from the date 
of the hearing, the employer's operations would cease, and all em- 
ployees would be terminated. In addition, the employer had no other 
ongoing projects within the geographic scope of the unit sought and 
had no work under bid. Although the joint petitioner contended that 
the employer had bid on future projects, it failed to provide any evi- 
dence of such bidding or to contradict the Regional Director's finding 
that this contention was based on uncorroborated hearsay. 


“308 NLRB 836 (Members Oviatt and Raudabaugh, Member Devaney dissenting). 
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3. Settlement Agreement 


In Nu-Aimco, Inc.,°° the Board, in accord with its decision in 
Passavant Health Center,*” affirmed the Regional Director's decision 
to process the decertification petition after the Employer’s compliance 
with a settlement agreement remedying an unfair labor practice 
charge. 

The employer and the union were parties to a collective-bargaining 
agreement which automatically renewed absent timely notice by either 
party to terminate the agreement. On the same date as the decertifica- 
tion petition was timely filed, the union filed an unfair labor practice 
charze alleging that the employer had violated Section 8(a)(1), (2), 
and (5) of the Act. Tue Regional Director held the petition in abey- 
ance pursuant to the Board’s blocking charge policy pending resolu- 
tion of the unfair labor practice charges. Thereafter, the Regional Di- 
rector approved an informal settlement agreement containing an ad- 
missions clause. After the employer fully complied with the terms 
and conditions set forth in the settlement agreement, the Regional Di- 
rector reinstated the petition, conducted an election, and impounded 
ihe baliois. 

Under the Board’s decision in City Markets,** Passavant Health 
Center, and Island Spring,*? assuming that a decertification petition 
has been circulated and signed by employees, met all the Board's 
technical showing of interest requirements, and was otherwise timely 
filed, the petition would, on request, normally be reinstated or proc- 
essed after compliance with a settlement agreement or withdrawal of 
the unfair labor practice charges and would not be barred by a con- 
tract entered into during the hiatus in processing the petition. The 
Board’s conclusions in the cases were based on the fact that ‘‘neither 
withdrawal of the charge or complaint nor the execution of an infor- 
mal settlement agreement constitutes an admission by an employer or 
an adjudication by the Board that an unfair labor practice has been 
committed in violation of the Act.’’ The Board emphasized that it 
wished to encourage settlements, noting that should it decline to proc- 
ess petitions even where settlements are appropriate, the parties would 
be subjected to substantial expenditures of time and resources. The 
Board pointed out that the Regional Director had full discretion re- 
garding whether to settle and could include the petitioner in settle- 
ment discussions. Moreover, the Regional Director could also take the 
position that the unfair labor practices, if proven, were sufficient to 
taint the petition such that dismissal of the petition is warranted. The 
Board also noted that the unilateral nature of a settlement agreement 
would not require a different result. 


** 306 NLRB 978 (Chairman Stephens and Members Devaney, Oviatt, and Raudabaugh). 
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F. Unit Clarification 


In Kirkhill Rubber Co., the Board reinstated the employer's unit 
clarification petition that was filed during the certification year. 

The Regional Director approved a stipulated election agreement in 
which the parties agreed to a unit of production and maintenance em- 
ployees, truckdrivers, and shipping and receiving employees, exclud- 
ing supervisors as defined in the Act. At the election, the names of 
26 leadpersons remained on the voting eligibility list and each voted 
an unchallenged ballot. On July 8, 1991, the Board certified the Rub- 
ber Workers International as the collective-bargaining representative 
of the unit employees. On August |, 1991, the employer filed a unit 
clarification petition seeking to clarify the unit by having the Board 
determine whether the 26 leadpersons are supervisors. The Regional 
Director dismissed the petition because i was filed during the certifi- 
cation year, relying on Firestone Tire & Rubber Co.*' 

In Firestone, the petitioner sought to consolidate two units by add- 
ing a recently certified firemen unit to an uncertified production and 
mainte.ance unit, either without or after a Board-conducted election. 
The result of clarifying the unit would have been the oblicration of 
the certified unit despite the unit employees’ recent vote to establish 
a separate unit. In dismissing the unit clarification petition, the Board 
held that it would apply the Centr-O-Cast,** rule requiring the dis- 
missal of a representation petition filed during the certification year. 

The Board did not find Firestone controlling. It noted that in the 
instant case, the employer seeks to clarify the unit so that it consists 
only of those employees actually covered by the unit description to 
which the parties stipulated. *‘We do not read the Board's finding in 
Firestone the unit clarification petition there was untimely to -. 
clude the processing of any and all unit clarification petitions filed 
during the certification year,’ the Board stated. Because the Board 
found that the Centr-O-Cast rule is limited in its application to rep- 
resentation petitions filed during the certification year that challenge 
the majority status of an incumbent certified representative, it did not 
apply it to unit clarification petitions that look *‘toward the continu- 
ation of the collective-bargaining relationship.’’ In finding that the in- 
stant petition was timely filed, the Board overruled Firestone to the 
extent that it requires the dismissal of any unit clarification petition 
filed during the certification year. 
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Vv 
Unfair Labor Practices 


The Board is empowered under Section |10(c) of the Act to prevent 
any mae Cre Sty Steee Ses omatee Cults & Ss. 
8 


or remedy such activities 


stantial umportance in the future administration of the Act. 


A. Employer Interference with Employee Rights 


Section 8(a)1) of the Act forbids an employer *‘to interfere with, 
restrain, or coerce’’ employees in the exercise of their nghis as guar- 
anteed by Section 7 to engage in or refrain from engaging in collec- 
tive-bargaining and self-organizational activities. Violations of this 
general prohibition may be a derivation or byproduct of any of the 
ALY wg specifically identified ———— (2) through (5) 

Section 8(a), or may consist of any employer conduct that 


independently tends to interfere with, restrain, or coerce employees in 
exercising their statutory rights. This section treats only decisions in- 


volving activities that constitute such independent vi of Sec- 
tion 8(ay1). 
1. Access to Employer Premises 
In Loehmann's Piaza,' the Board held that the filing or active pur- 
suit of a state court lawsuit seeking to enjoin pencetl pucke- 


WS NLRB 66° (Charman Stephens and Member Raudabaugh. Member Devaney concurring im par and 
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ceming the same activity—tends to interfere with Section 7 nghts, 
thereby violating Section 8(a)(1) of the Act. 

Finding that the Section 7 rights of the union to engage in area 
sta:dards picketing and handbilling outweighed the respondents’ nght 
to restrict access to their private property in the present cir- 
cumstances, the Board concluded that the union was entitled to en- 
gage in picketing and handbilling at the entrances and exits of the 

nt Makro’s store in the Loehmann’s Plaza Shopping Center 
owned by the respondent Renaissance Properties. Therefore, the 
Board reversed the administrative law judge and found that the re- 
spondents’ instructions for the union to move its pickets and 
handbillers violated Section 8(a)(1) of the Act. 

In addition, Chairman Stephens and Member Raudabaugh found 
that the respondents’ pursuit of their state court lawsuit, which sought 
to enjoin the union’s peaceful protected activity after the General 
Counsel issued a complaint in this case further violated Section 
8(a)(1) even in the absence of a retaliatory motive. Member Devaney 
dissented on this point. The majority overruled the general principle 
established in Clyde Taylor Co.* that the filing of a lawsuit is not 
in and of itself an unfair labor practice. 

The majority further held that: 


[T}he filing or active pursuit of a state court lawsuit seeking to en- 
join protected peaceful picketing after the point of preemption— 
when a complaint issues concerning the same activity—tends to 
interfere with Section 7 rights, thereby violating Section 8(a)(1) of 
the Act. Accordingly, if there is a pending state court lawsuit when 
a complaint issues, the respondent has the burden to show that it 
has taken affirmative action to stay the state court proceeding with- 
in 7 days of the issuance of the complaint. If there is an outstand- 
ing injunction when a complaint arises, the respondent has the bur- 
den to show that it has taken affirmative action to have the injunc- 
tion withdrawn within 7 days of the issuance of the complaint. 


The majority applied this *‘arguably new rule’’ to the instant par- 
ties and to those parties in other pending cases because it found no 
‘*manifest injustice’’ in doing so. 

Member Devaney stated that he would find that, in the absence of 
a retaliatory motive and ‘‘given a reasonable basis for filing the 
suit,’’ the respondents did not violate Section 8(a)(1) by maintaining 
the state court trespass lawsuit even after the General Counsel issued 
the complaint. 

In Davis Supermarkets,’ the Board held that an employer cannot 
bar a union from access to its property while allowing charitable or- 
ganizations to solicit on its property. The Board also held that an em- 
ployer violates the Act by maintaining a lawsuit seeking exclusion of 
a union from its premises after the Board issues a complaint alleging 
unlawful denial of access to the employer's premises. 


2127 NLRB 103 (1960) 
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The union established a picket line on the sidewalk in front of the 
employer's store to protest its unfair labor practices. The employer 
told the pickets they were not allowed on the property, threatened to 
call the police, and obtained an injunction preventing the union from 
picketing on the sidewalk. At the same time, the employer permitted 
a charitable organization to set up a table on the sidewalk and sell 
raffle tickets for a car, which the employer allowed to be parked in 
its lot in front of the store. The record showed other instances in 
which charitable organizations sold items in front of the store. 
The Board found that the employer violated the Act because of its 
See Ses & eae See The Board noted that while the 
Court in Lechmere* rejected the Board's * ‘balancing test”’ 
of Ioan Coummry? it did not disturb a Babcock & Wilcox® statement 
that ‘‘an employer may validly post his property . . . if [it] does not 
discriminate against the union by allowing other distribution.’ The 
employer here allowed other organizations unlimited access to its 
property for sales and solicitations while denying the union the use 


of the same premises for handbilling and picketing purposes 
On the day the union began its picketing, io Geilaner Sind aches 
trespass suit against the umion, and obtained an injunction prohibiting 
the union from picketing on the sidewalk in front of the store, but 
allowing it to have three pickets at each parking lot entrance. The 
union stopped picketing and filed an unfair labor practice charge with 
the Board which issued a complaint alleging the employer violated 
the Act by unlawfully denying the union access to its premises. When 
the union resumed its picketing, the employer threatened to have the 
picketers arrested and called the state police to its premises. Shortly 
thereafter, a sheriff's deputy presented the picketers with a document 
indicating they were no longer allowed to picket. Eventually the 
county court issued a decision dismissing the union's claim that the 
court's jurisdiction was preempted by the Board and a decision grant- 
ing the employer's motion to show cause why the union should not 
be held in contempt for allegedly violating the court's injunction. 
The Board found the employer violated the Act by maintaining its 
civil trespass suit against the union after the Board's complaint is- 
sued. The Board relied on its decision in Loehmann's Plaza’ where 
it held that after issuance of a complaint alleging the unlawful exclu- 
sion of employees or a union from an employer's premises, a state 
ieealiens eat angiiahel aoe a is preempted by the Board 
and continued maintenance of such a lawsuit violates the 
Sa Way teak cae cued as Gale b cae ee Oe 


to take action to stay state court proceedings once a complaint issues. 
In Davis Supermarkets, the employer continued to press its court pro- 
ceedings against the union and violated the Act by doing so. 


“Lechmere v. NLRB, 112 S.Ci. B41 

*291 NLRB I! (1988) 

*NLAB v. Baboock & Wilcos, 951 US 105, 112 (1956) 

WS NLRB 663 (Chairman Stephens and Member Raudabaugh Member Devaney concurring mm part and 
dissenting in part) 
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In CDK Contracting Co.,* the Board held that an employer violated 
Section 8(a)(1) of the Act by denying access to a jobsite to union 
officials seeking to communicate with union-represented employees of 
a subcontractor. In this case, a visitation clause in the contract be- 
tween the subcontractor and the union permitted access. Thus, in the 
Board's view, the employer, a general contractor, by soliciting sub- 
contractors to perform work at the jobsite, had “‘invited”’ those sub- 
contractors, and their subcontractors, onto the jobsite. Thereby, the 
employer subjected its *‘property nghts”’ to the union's contractual 
“‘access”’ provision. Having voluntarily undertaken to have work per- 
formed by unionized subcontractors, the employer/general contractor 
was not privileged to interfere with the contractual rights of those 
subcontractors and the unions representing their employees. The 
Board further reasenc4 that, in hght of the employer's voluntary un- 
dertaking to utiliz ..ocontractors, the Supreme Court's decision in 
Lechmere, Inc. v. NLRB? did not control. 

The Board further concluded that the union did not have a reason- 
able, effective alternative means to enforce its contractual rights and 
communicate with employees it represented at the jobsite. The Board 
noted that the visitation clause contemplated visitation at the jobsite, 
and the Board inferred that it was negotiated because visitation was 
deemed necessary to ensure contract compliance. 

To remedy the violation found, the Board, while the em- 
ployer to cease and desist from its unlawful conduct, concluded that 
the employer should not be limited to maintaining only those rules 
applicable to jobsite visits that were in effect on the date of the viola- 
tion. Further, the Board held that the employer was not precluded 
from including an escort requirement in its rules, so long as the re- 
quirement was reasonable and nondiscriminatory. 


2. Investigatory Interview 


In New Jersey Bell Telephone Co.,'° a panel majority of the Board 
held that a union Weingarten'' representative does not have the right 


to prevent an employer from repeating a question to an at 
an investigatory interview, and may not permissibly direct ques- 
tions by ment may only be asked once. 

t conducted an investigation of incidents in which a 
ladder was tly rigged to collapse on a supervisor, and the su- 
pervisor’s office was ransacked. The "s security ee 
interviewed numerous employees including employee Dani 


The security representatives ied with Ehlers’ request that Wil- 
liam Huber serve as his union Weingarten t=" during the 
interview. The security representatives asked a series of ques- 
tions. Each question was asked only once. Ehlers’ responses were 
vague and inconclusive. On repetition for a second time of some of 


* 308 NLRB 1117 (Members Devaney, Oviatt, and Raudabaugh) 

7112 S.C. B41 

©9308 NLRB 277 (Members Devaney, Oviatt, and Raudabaugh, Member Devaney. concurring in part and 
dissenting in part. and Member Raudahaugh. dissenting im part) 

'' NLRB v. J. Weingarten, 420 US. 251 (1975) 
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the prior questions, Huber objected that the questions had already 
been asked. Huber continued to interrupt the questions on that basis. 
The security representatives informed Huber that he was disruptive, 
should leave the interview, and that the interview would continue in 
the presence of another union official. On Huber’s refusal, the re- 
spondent summoned the police and had Huber arrested for criminal 


trespass. 

The Board majority found that an employer's “‘legitimate preroga- 
tive to investigate employee misconduct in its facilities’’ precluded a 
rule limiting the employer to asking a question only once. The Board 
explained that such a rigid limitation would only serve to tum an in- 
vestigatory interview into an adversarial forum, a result contrary to 
the Supreme Court's direction in Weingarten. The Board majority ac- 
cordingly concluded that Huber had exceeded the permissible role of 
a Weingarten representative and accordingly that the respondent law- 
fully ejected Huber from the interview. The Board majority observed 
that its holding did not detract from the right of a Weingarten rep- 
resentative to object to questions that may reasonably be construed 
as harassing; but rather that the respondent's efforts to raise questions 
more than once did not constitute harassment or intimidation. 

In dissent, Member Devaney would have found that Huber’s con- 
duct was within the scope of that permitted a Weingarten representa- 
tive and that the respondent's expulsion of Huber from Ehlers’ inter- 
view was unlawful. Member Devaney observed that a Weingarten 
representative may not be required to remain silent during an inves- 
tigatory interview, and that Huber was justified in aggressively ob- 
jecting to the repetitive questions in light of the “high-pressure” cir- 
cumstance of the interview. Member Devaney cautioned that the rule 
articulated by the panel majority would require the Weingarten rep- 
resentative to be a ‘“‘passive observer in what is often a highly 
charged situation with the most severe potential employment ramifica- 
tions.”" 


B. Employer Bargaining Obligation 


An employer and the representative of its employees, as designated 
or selected by a majority of employees in an appropriate unit pursuant 
to Section 9a), have a mutual obligation to bargain in good faith 
about wages, hours, and other terms and conditions of employment. 
An employer or labor organization, respectively, violates Sections 
8(a)(S) or 8(b)(3) of the Act if it does not fulfill its bargaining obliga- 
tion. 


1. Mandatory Subject of Bargaining 


In Torrington Industries,‘ the Board held that an employer is obli- 
= to ain about its decision to subcontract unit work, regard- 
of the decision turns on labor costs, when the decision 


'2307 NLRB 809 (Charman Stephens and Members Devaney and Oviatt, Member Raudabaugh concur 
ring) 
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does not constitute a significant change in the nature or direction of 
the business. In a separate concurrence, Member Raudabaugh would 
apply the Board’s burden-shifting analysis in Dubuque Packing Co."* 
to find that the employer had an obligation to bargain over the sub- 
contracting decision. 

The employer is engaged in the production and sale of ready-mix 
concrete at its Oneida, New York facility, one of nine such plants 
owned by the employer in the northeastern New York and Connecti- 
cut areas. Following an election on July 8, 1988, Teamsters Local 
182 was certified on July 18 as the collective-bargaining of the 

"s drivers, mechanics, and yardmen at the Oneida facility. 

July 11, the employer laid off William Marshall, | of 2 full- 
time drivers, and transferred the 10-wheel dump truck he had been 
driving to another of its plants. For nearly 2 weeks the other driver, 
Alton Blair, worked an extra 10 to 15 hours a week to maintain the 
stockpiles of sand and stone. Thereafter, the company transferred a 
truck and Benny Haywood, a nonunit driver from another piant, to 
haul sand while Blair continued to haul stone. On July 27, the em- 
ployer laid off Blair and supplemented Haywood's deliveries with 
er wee There is no dispute that the company did not 
notify or bargain with the union over the decision to lay off Marshall 
and Blair. 

Chairman Stephens and Members Devaney and Oviatt found that 
the facts fall within the Supreme Court's decision in Fibreboard 
Corp. v. NLRB,'* stating that, 

with the possible exception of one factor, we are presented with 

what may be termed ‘‘Fibreboard subcontracting’’. . . replac[ing] 

the two employees hauling sand and stone with a nonunit employee 
and independent contractors, also hauling sand and stone’ to the 

Oneida facility. 


Thus the majority found no need to “‘reinvent the wheel by 
ee ee See ee © ee aoe 


costs finding that the employer's * oo wi 0 
change in the seene oul @ostaat ‘J been” Le aaa 
ity noted that Marshall and Blair were simply replaced, and that 
aleals Ge can tee Sa of cs canis Ut Uo Ge of tak 
performed. Nor did the employer demonstrate that the layoffs 
reallocation of work to others involved entrepreneurial decisions 
that are outside the range of bargaining or decisions dictated by emer- 
gencies that would render bargaining impractical. The majority found 


'* 903 NLRB 86 (1991) 
379 U.S. 203 (1964) 


Member concurring in the result, said the majority ig- 


labor costs concessions that could have 1S! 

In Postal Service,'” the Board held, contrary to the administrative 
law judge, that the employer violated Section 8(a)(5) and (1) of the 
Act by refusing to bargain with 
labor costs by million for the 1988 fiscal . The employer um- 
laterally closed postal facilities on the ee two sepe- 

ice 


= eal ee judge's analysis and determined that the em 
ployer’s decision to cut labor costs ‘‘amounted to 
work hours—a matter literally within the scope of an employer's obli- 
gation to bargain as defined in Section 8(d)."" The Board thus con- 


practice. Board rejected this defense, finding no clear and unmis- 

takable waiver. Member Oviatt dissented because he would remand 

this case to the judge, who did not reach the waiver issue, for the 
of additional evidence, if : 

In Holmes & Narver,"* the Board that the employer violated 


The employer | the pri ee eee a 


307 NLRB 809. cuing f ibreboerd. wupra, 179 US # 225 

452 US 666 (1981) 

7X06 NLRB 640 (Charman Stephens and Memher Raudahaugh Member Ovian dissenting mm par) 

"9 NLRB 146 (Charman Stephens and Members Devaney and Oviatt, Member Raudahough concurring 
m the result ) 
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Army exercised its option not to renew the contract and opened it to 
bidding. The employer submitted a bid in which it proposed perform- 
ing essential!y the same work it was then performing but with fewer 
employees. The employer did not notify or bargain with the Union 
about the bid. 

The Board found that the decision to lay off employees was a man- 
datory subject of bargaining because it fell within the category of 
*‘management decisions, such as the order of succession of layoffs 
and recalls, production quotas, and work rules, that are almost exclu- 
sively ‘an aspect of the relationship’ between employer and em- 
ployee.”’ First National Maintenance Corp. v. NLRB,'® citing Allied 
Chemical Workers Local | vy. Pittsburgh Plate Glass Co.*° The Board 
noted that the layoffs in this instance were the direct outcome of the 
decision to reassign work so that the same amount of work could be 
done by fewer employees. 

Member Raudabaugh, concurring in the result, found that the em- 
ployer’s decision fell within the category of management decisions 
that have a direct impact on employment, but which have as their 
focus only the economic profitability of the business. Thus, the em- 
ployer need only bargain if the benefit of bargaining for labor-man- 
agement relations and the collective-bargaining process outweighs the 
burdens that it would place on the conduct of business. Applying the 
multipart test of Dubuque Packing Co.*' for determining if an em- 
ployer’s economically motivated decision to relocate is a mandatory 
subject of bargaining, Member Raudabaugh found that the General 
Counsel met its burden of establishing that the decision to lay off em- 
ployees did not involve any basic change in the direction or scope 
of the enterprise. He found that the employer failed to rebut the prima 
facie case. 


2. Change in Operations 


In Borden, Inc.,** the Board held that, whether two separate units 
of employees of one employer are represented by the same union but 
have different terms and conditions of employment are merged and 
thereby contribute ‘‘substantial proportions’’ of employees to the new 
unit, the employer is obligated *‘to preserve the status quo with re- 
spect to each of the two groups unti! it reaches a new agreement or 
a bargaining impasse.” 

The employer acquired the Farmer Jack plant shortly after its pred- 
ecessor had obtained substantial monetary concessions from the 
union. It had purchased the Meadow Gold plant the prior year from 
a company that negotiated a contract with the union offering wages 
and benefits superior to Farmer Jack’s. When the company first an- 
nounced the purchase of Meadow Gold, it told the union it would op- 
erate the plants independently. applying the Farmer Jack contract at 
the Farmer Jack plant, and later consolidate them. The union took the 


'% 452 US. 666, 677 (1981) 

2° 404 U §. 157, 178 (1971) 

2! 303 NLRB 386 (1991) 
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position that, if the plants continued to operate independently, it ex- 
pected the company to honor both contracts, but that, in the event of 
consolidation, the Meadow Gold contract should apply to employees 
from both units thereafter. 

The day after the employer formally acquized the Farmer Jack plant 
it commenced operations, recognized the union in the unit covered by 
the contract there in place, and began applying that contract to Farm- 
er Jack employees. Ultimately, the employer accelerated the transfer 
of operations and selectively employed Meadow Gold unit employees 
at the Farmer Jack facility without seniority rights and at wage and 
benefit rates specified in the contract it had assumed at Farmer Jack. 
When the consolidation was complete, there were 35 former Meadow 
Gold plant employees, 31 Farmer Jack employees previously covered 
by the contract in place at that plant, and 13 new hires. The Farmer 
Jack contract was applied to all 79 of these employees. The Board 
found that, as a result of the consolidation, a new merged unit, dif- 
ferent from either preexisting unit, was created at the Farmer Jack 
plant 

The Board held that, *‘where two separate units of the same em- 
ployer contribute substantial proportions of employees to a new unit, 
an employer is obligated to preserve the status quo with respect to 
each of the two groups until it reaches either a new agreement or a 
bargaining impasse.”"" The Board stated that maintaining the status 
quo in these circumstances promoted stability in collective bargaining, 
as both portions of the merged unit ‘‘enter negotiations with their re- 
spective preexisting terms and conditions of employment intact."’ The 
Board rejected the contention that a bifurcated status quo would pro- 
mote industrial unrest because each party will be motivated to reach 
agreement to forestall the continued application of the contract that 
each party views as the less desirable one. *“There may be cir- 
cumstances,”’ the Board noted, *‘in which there is practical justifica- 
tion for not requiring an employer to adhere to two different sets of 
employment terms and conditions,”’ but no such justification has been 
established before the employer unilaterally terminated the former 
Meadow Gold plant employees’ terms and conditions before bargain- 
ing for a new agreement. 

Board analogized this situation to its treatment of an employ- 
er’s obligation to bargain concerning the terms and conditions of pre- 
‘iously unrepresented employees who are added to a bargaining unit 
as a result of an Armor-Globe election** during the term of a collec- 
tive-bargaining agreement covering the larger unit. There, the Board 
noted, the newly added, or ‘‘fringe group,’ employees are not auto- 
matically swept under the terms of the agreement covering the exist- 
ing unit but maintain their status quo. Accordingly, the Board found 
that the employer violated Section 8(a)(5) and (1) of the Act by uni- 
laterally changing the terms and conditions of employ:aent of Mead- 
ow Gold employees transferred to the Farmer Jack facility and com- 
pensating them at Farmer Jack contract rates. Correspondingly, the 


** Globe Machine & Stamping Co., } NLRB 294 (1937), Armour & Co, 40 NLRB 1333 (1942) 
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Board found that former employees of the Meadow Gold plant who 
declined employment at Farmer Jack and retired because of those 
changes were constructively discharged in violation of Section 8(a)(3) 
and (1). 

In Gitano Distribution Center,** the Board announced that when an 
employer transfers a portion of its unit employees at one location to 
a new location, it will apply a new test to determine whether the em- 
ployer is obligated to recognize and bargain with the union as the 
representative of the unit at the new facility. 

The Respondent is a public corporation controlled by the Dabah 
family, which owns 85 percent <i: its stock. The respondent is the sole 
owner of all the stock in Ont Corporation. One of Orit’s subdivisions, 
P.S. Gitano, distributes proprtionally sized jeans for women. In addi- 
tion to Orit, the respondent is the sole owner of North American Un- 
derwear (NAU), a subsidiary that distributes men’s and women’s inti- 
mate apparel. Finally, mem ers of the Dabah family own 100 percent 
of the stock in and control United States Ovterwear (USO). USO is 
not a subsidiary of the respondent, but uses the Gitano label under 
a licensing agreement. 

Ry the end of July 1987, the respondent had consolidated its Orit, 
NAU, and USO operations at its Edison, New Jersey warehouse (with 
the P.S. Gitano operation located in a Crazy Eddie warehouse down 
the street from the Edison facility). Following a rerun election held 
August 31, 1987, the union was certified as the exclusive collective- 
bargaining representative of all the full-time and part-time warehouse 
employees employed at the Edison warehouse (including the P.S. 
Gitano employees). 

In June 1988, the respondent leased part of a warehouse in North 
Brunswick, New Jersey, approximately 12 miles from the Edison fa- 
cility. The respondent hired approximately 20 warehouse employees 
to work there. Over the next several months, it gradually transferred 
the P.S. Gitano work to that facility from the Crazy Eddie warehouse. 
By December 1988, the respondent had completed its relocation of 
the P.S. Gitano operation from the Crazy Eddie warehouse to the 
North Brunswick facility. (None of the P.S. Gitano employees were 
laid off from the Crazy Eddie warehouse or transferred to the North 
Brunswick facility. They were all transferred back to the Edison 
warehouse.) Also in December, the respondent laid off most of its 
NAU employees at Edison and relocated that operation to North 
Brunswick. 

The judge found, inter alia, that the respondent violated Section 
8(a)(S) and (1) by refusing to bargain with the union as the certified 
representative of the bargaining unit employees. The judge further 
found that the bargaining unit should include all the warehouse em- 
ployees working at both facilities.2* With regard to the NAU and P.S. 


74308 NLRB 1172 (Chairman Stephens and Members Devaney, Oviatt, and Raudabaugh). 

** The Board reversed the judge's finding that the USO employees should be included in the bargaining 
unt. The union did not know that the USO operation had been relocated to the Edison facility prior to the 
rerun election. Consequently, it did seek to include the USO employees in the bargaining unit and they did 
hot vote in the rerun election. Citing Union Electric Co., 217 NLRB 66 (1975), the Board excluded the USO 
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Gitano warehouse employees at the North Brunswick facility, the 
judge reasoned that those employees should be included in the unit 
under either a ‘‘spinoff’’ or partial *‘relocation’’ analysis. 

The Board affirmed the judge’s finding of the 8(a)(5) violation, but 
found that the unit should be limited to the warehouse employees at 
the Edison facility (excluding the USO employees for the reasons ex- 
plained above). The Board explained that it would no longer define 
the nature of the transfer as a ‘‘spinoff’’ or partial “‘relocation,”’ but 
would begin its analysis with the “‘long-held rebuttable presumption’”’ 
that the unit at the new facility is a separate appropriate unit. Assum- 
ing that the presumption is not rebutted, the Board stated that it 
would henceforth apply a “‘simple fact-based majority test’’ to deter- 
mine the employer's bargaining obligation at the new facility. “If a 
majority of the employees in the unit at the new facility are transfer- 
ees from the original bargaining unit, [the Board] will presume that 
those employees continue to support the union and find that the em- 
ployer is obligated to recognize and bargain with the union as the ex- 
clusive collective-bargaining representative of the employees in the 
new unit. Absent this majority showing, no such presumption arises 
and no bargaining obligation exists."’ 

Appiying this analysis to the facts here, the Board found that but 
for the respondent’s unlawful layoff of most of the NAU employees 
from Edison, a majority of the NAU employees at North Brunswick 
would have been transferees. Accordingly, the Board found that the 


union was obligated to recognize and bargain with the union as the 
representative of those employees. Finally, the Board found that the 
P.S. Gitano employees at North Brunswick constituted a separate unit. 
Because none of those employees were transferees from the Edison 
bargaining unit, the Board found that the respondent had no bargain- 
ing obligation as to those employees. 


3. Direct Dealing 


In Allied-Signal, Inc.,?° the Board panel held that the employer did 
not violate Section 8(a)(5) of the Act through its unilateral change of 
its employee smoking policy. The Board so found because it con- 
cluded that the union had contractually waived its bargaining rights 
on this issue. The Board also found, however, that the employer did 
violate Section 8(a)(5) by its direct dealing with an employee task 
force prior to the imposition of the new policy. 

Prior to the new policy, smoking was prohibited in some parts of 
the plant and permitted in others; pursuant to the new policy it was 
prohibited in all areas except for designated areas in two employee 
cafeterias. Management had initially determined to permit smoking in 
some areas in addition to the cafeteria, but it appointed an employee 
task force, including employees both within and outside of the bar- 
gaining unit, to consider the matter before implementing the new pol- 


employees on the ground that ‘‘when parties to a bargaining relationship, even by mistake, have excluded 
a group of employees from an established bargaining unit, the Board will not clarify the unit to include those 
employees unless substantial changes have occurred." 

76307 NLRB 752 (Members Oviatt and Raudabaugh; Chairman Stephens dissenting in part) 
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icy. Pursuant to task force deliberations, the additional restrictions 
were added. The union was not notified of the appointment of the 
iask force and was not aware of its existence until after the new ban 
had been implemented. 

The Board dismissed the complaint allegations as to the unilateral 
change because it found that a safety and health clause in the collec- 
tive-bargaining agreement, considered in the light of past practice 
under the clause, gave the employer unilateral authority to develop 
and implement new policies affecting employee safety and health. 
The Board also considered a so-called zipper clause, but relied on 
that ‘only to the extent that it confirms the historical and contractual 
status quo of permitting the [employer] to act unilaterally with respect 
to its smoking policy.”” 

In finding the direct dealing violation, the Board first noted that 
the employer had gone behind the back of the union to solicit em- 
ployee input on a proposed change in working conditions and con- 
cluded that, particularly in light of the controversial nature of the pol- 
icy in question, this = Bah gp pn the position’’ of the union as 
employee bargaining representative. It rejected the ——* waiver 
contention, finding that “*‘nothing im the language of collective-bar- 
gaining agreement or the record of contract administration remotely 
suggests that the Union waived" its right not to be sed when 
the employer dealt with the employees on changes in their working 
conditions. 

Chairman Stephens assumed arguendo that the union had waived 
its right to bargain over changes in the plant smoking policy and 
agreed with his colle>: ses that the employer violated Section 8(a)(5) 
through its direct dealing with the employee task force. He concluded, 
however, that because the smoking policy was shaped by the delib- 
erations of the task force, the employer's direct dealing was ‘‘inex- 
tricably tied to the announcement and implementation of the change.” 
Hence, he would find violations as to both the direct dealing and the 
unilateral change. 


4. Continuing Bargaining Ob!igation 


In Laidlaw Waste Systems,*’ the Board held that in order to rebut 
the presumption of an incumbent union's majority status, the standard 
of proof by which an employer must show either actual loss of major- 
ity support or objective factors sufficient to support a reasonable and 
good-faith doubt of the union's majority is a preponderance of the 
evidence. 

In finding that the respondent violated Section 8(a)(5} and (1) by 
withdrawing recognition from the union, the administrative law judge 
stated that an employer may lawfully end its bargaining relationship 
with an incumbent union by overcoming the presumption of a union's 
continuing majority status with a “‘clear, cogent, and convincing’ 
showing of either actual loss of majority support or of objective fac- 
tors sufficient to support a reasonable and good-faith doubt of the 
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union's majority. The judge cited cases which appear to be in conflict 
on whether the quoted standard of proof is appropriate. Cf. Hutchin- 
son- “Hayes International™* and Westbrook Bowl? with Bolton-Emer- 
son, Inc. 

The Board noted that its usual standard of proof is a preponderance 
of the evidence and that it saw no reason to apply a different standard 
to the affirmative defense here. To the extent that Westbrook Bowl, 
supra, and Hutchinson-Hayes International, supra, imposed the 

“clear, cogent, and convincing standard,” is ed ove’ Gow 
cases. 

However, the majority of Chairman Stephens and Members 
Devaney and Oviatt agreed with the Ninth Circuit that the standard 
of *‘clear, cogent, and convincing’’ is pertinent to the type of evi- 
dence offered.*' The majority noted, ‘*[t}his makes sense given the 
types of evidence on which employers typically rely in good-faith 
doubt cases—statements by employees to supervisors reflecting vary- 
ing degrees of hostility or indifference to the union, changes in af- 
firmative support for the union, such as cessation of dues checkoff 
and the like." The majority explained that “*[i)t is fair to say that the 
Roard will not find that an employer has supported its defense by a 

of the evidence if the employee statement and conduct 
relied on are not clear and cogent rejections of the union as a bar- 
gaining agent, i.c., are simply not convincing manifestations taken as 
a whole, of a loss of majority support.” 

Applying this standard to the facts, the Board agreed with the 
judge that the respondent had not effectively rebutted the presumption 
of the union's majority status. Employee Woolworth, who filed a de- 
certification petition, with 15 signatures, with the Board, told 2 super- 
visors of the respondent “‘that what I considered a majority of the 
persons had signed a petition to vote on the union.’’ He did not tell 
these two persons the number or names on the petition (nor was the 
size of the unit established at the hearing). In addition, the petition’s 
stated purpose was to find out if the majority of the employees want- 
ed to vote on the union—it did not indicate that the signers did not 
desire union representation. 


5. Duty to Furnish Information 


In Nielsen Lithographing Co.,** on remand from the U.S. Court of 
Appeals for the Seventh Circuit, a Board majority found that an em- 
ployer did not violate Section 8(a)(5) by failing to provide requested 


* 264 NLRB 1 300 (1982) 

293 NLRB 1000, 100) (1989) 

293 NLRB 1124 fm 2 (1989), enfd #99 F 2d 104 (1a Cor 1990) 

"See VLRB » Tahoe Nugget, 584 F 2d 29°. 297 fo 13 (Oth) Cor 1978), con. denied 442 US. 92! (1979) 

“At fn. 9, Member Raudabaugh noted that thi case dees not rane the insue of that type of evidence 
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financial data to the union, reversing a previous decision in this case 
in which the Board found a violation.** 

During bargaining for a new collective-bargaining agreement, the 
employer proposed reductions in wages and benefits. It informed the 
union that it was still making a profit but needed contract concessions 
to compete. The employer stated that costs im the expiring contract 
were resulting in significant losses of business to competitors and that 
trends indicated the employer was going to have a problem with labor 
cost items in the future without concessions. Thereafter, the employer 
refused the union's request for financial data. 

Members Devaney and Raudabaugh found that the employer's 
eS na ie tee Garde ele a te 

Oe ee a ae 2 ee Truitt 
te Co? embraced the observation of the Seventh 
Circuit in NLRB v. : ee Mfg. Corp.,* that an employer's ex- 
pressed view that its current economic position vis-a-vis Competitors 
would lead to an eventual inability to pay beyond the intended con- 
tract term is quite different from an employer's insistence that a 
union's current bargaining demands are precluded by its condition at 
ees See ee oe eee ae ee 

N Oviatt, concurring, agreed with the majority's analysis and 
indicated that his experience led him to conclude that requiring the 
employer to supply the requested financial data at issue would not en- 
courage the practice and procedure of collective bargaining 

Chairman Stephens, pmonanars. J found that the employer made State- 
ments pertaining to its present and immediate economic condition that 
went beyond a mere claim of competitive disadvantage and, therefore, 
the employer had a duty to furnish requested information that was 
pertinent to assessing the respondent's actual economic condition. 


6. Other Issues 


In Field Bridge Associates,*’ the Board found that the 
of two apartment complexes were not required to abide by a collec- 
tive-bargaining agreement between the service employees and a multi- 
employer association (RAB) representing the previous owners. The 
Board found that the purchasers did not assume the RAB contract, 
notwithstanding a contrary finding by a state court. 

The Board noted initially that the Government was not a party to 
the prior private litigation, and thus it was not barred from litigating 
an issue involving enforcement of a Federal law which the private 
plaintiff had litigated unsuccessfully. Further, the Board has ‘‘consist- 
ently exercised restraint’’ in applying an assumption-of-the-contract 
theory, requiring ‘‘clear and convincing’’ evidence of actual or con- 
structive consent. Here, the Board added, the evidence of consent was 
ambiguous. Accordingly, the Board found no violation of Section 
8(a)(5) of the Act. 
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C. Union Interference with Employee Rights 


Even as Section 8(a) of the Act imposes certain restrictions on em- 
ployers, Section 8(b) limits the activities of labor organizations and 
their agents. Section 8(b\(1 (A), which is generally analogous to Sec- 
tion 8(a)(1), makes it an unfair labor practice for a union or its agents 
to restrain or coerce employees in the exercise of their Section 7 
rights, which generally guarantee employees freedom of choice with 

to collective activities. However, an important proviso to Sec- 
tion 8b) 1A) recognizes the basic meht of a labor organization to 
prescribe its own rules for the acquisition and retention of member- 


The Board faces a continuing problem of reconciling the prohibi- 
tions of Section 8(b)\ 1A) with the proviso to that section. It is well 
settled that a union may enforce a properly adopted rule reflecting a 
legitimate interest if it does not impair any congressional icy 
imbedded in the labor laws. However, a union may not, through fine 
or expulsion, enforce a rule that “‘invades or frustrates an overriding 
policy of the labor law."’** During the fiscal year, the Board had oc- 
casion to consider the applicability of Section 8(b)(1)(A) as a limita- 
tion on union action and the types of those actions protected by the 
proviso to that section. 

Teamsters Local 776 (Rite Aid)’ presented the issue of whether 
the respondent violated Section 8(b)(1 (A), (2), and (3) of the Act by 
continuing to prosecute its Section 301 lawsuit in the face of a con- 
flcting Board unit clarification determination. 

The employer, Rite Aid Corp., had consolidated at a new location 
certain job functions previously done at regional facilities. Employees 
represented by Teamsters Local 776 (who had previously performed 
the work) were transferred to other jobs within the Teamsters unit at 
the regional facility, and the “‘returns’’ work at the new centralized 
facility was performed by newly hired un ted employees. The 
arbitrator upheld the resulting grievances, finding that Rite Aid had 
violated the union's collective-bargaining agreement by failing to 
apply it to the newly hired employees. Rite Aid thereupon filed a unit 
clarification petition with the Board, seeking to exclude from the 
Teamsters unit the employees who were hired to perform the returns 
work. The Regional Director concluded that the returns facility was 
a different operation from the regional facility and clarified the Sean. 
sters bargaining unit to exclude the newly hired employees. He 
viewed the employer's petition as raising “‘the same fundamental 
issue that was the subject of the Arbitrator’s decision’’ but refused 
to defer to it. The respondent's request for review was denied by the 
Board. A further motion for reconsideration and a request for leave 
to file an appeal by the respondent were also denied. Prior to the issu- 
ance of the Regional Director's decision, the respondent sought judi- 
cial enforcement of the arbitration award by filing a Section 301 law- 
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suit im district court and the respondent, nevertheless, continued to 
maintain the lawsuit to enforce the arbitrator's conflicting award even 
after the Board denied its request for review. Based on the conduct 
in derogation of the Regional Director's unit clarification determina- 
tion, the General Counsel issued a complaint. 

The Board rejected the respondent's assertion that the underlying 
dispute was decided on contractual grounds and hence did not involve 
a representational issue and granted the General Counsel's Motion for 
Summary Judgment. The Board held that the arbitrator's decision **is 
not controlling because it was superseded by the superior authority 
of the Board's subsequent unit clarification Decision and Order." 
Carey v. Westinghouse.” **By continuing to seek enforcement of an 
arbitration award which is in direct conflict with the Board's unit 
— determination, the Respondent has, in effect, sought to 
apply the collective-bargaining agreement to employees whom the 
Board has already determined to be outside of the parties’ bargaining 
unit. The Board found that the analysis required under Bill John- 
son's Restaurants v. NLRB,*' to determine the legality of a lawsuit 
was not called into play because this case fell within the “‘illegal ob- 
jective’’ exception of cases escaping the Bill Johnson's analysis. 


D. Deferral to Grievance/Arbitration Procedure 


The jurisdiction of the Board over unfair labor practices is exclu- 
sive under Section 10(a) of the Act and is not “affected by any other 
means of adjustment or prevention that has been or may be estab- 
lished by agreement, law or otherwise.’ However, consistent with the 
congressional policy to encourage utilization of agreements to arbi- 
trate grievance disputes, the Board, in the exercise of its discretion, 
will under appropriate circumstances withhold its processes in def- 
erence to an arbitration 

The Board has long held that when an issue presented in an unfair 
labor practice proceeding has beg been decided in an arbitra- 
tion proceeding, the Board will defer to the arbitration award if the 


proceedings appear to have been fair and regular, all parties agreed 
to be bound, and the decision of the arbitration panel is not clearly 


repugnant to the purposes and policies of the Act. 

In Bethenergy Mines,** the Board held that the respondent coal 
mining company did not violate Section 8(a)(3) and (1) of the Act 
by conditioning the retirement of five employees on their resignation 
from union positions that involved dealing directly with management 
and their written agreement not to hold such positions for the duration 
of the current collective-bargaining agreement between the respondent 
and Mine Workers Local 1197. 

The union represented a unit of approximately 400 employees, in- 
cluding Mark Segedi, Fred Eimer, Patsy Bava, Joseph Goblesky, and 


375 U.S. 261, 272 (1964) 
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Jared Dobrinski. Bava was president of the union, Eimer was the 
union's safety committee chairman, and Segedi was a safety commit- 
tee member for the union. Goblesky and Dobrinski held no union of- 
fice. 

On July 5, 1988, the respondent's employees, including Segedi. 
Eimer, Bava, Goblesky, and Dobrinski, commenced an unauthorized 
a sane daa bar’ cote Geis eke een cae 
ceming health care benefits. On July 6, the five employees picketed 
the U.S. Steel Mining Company's Maple Creek facilities in —— 
ance of the work stoppage, which continued through July 7. The con- 


care benefits. The work stoppage at the respondent's worksite did not 
involve an existing dispute at the U.S. Steel facilities. 

On July 15, the respondent suspended with intent to discharge the 
five employees for icipating in the unauthorized work stoppage 
and the picketing. All five ees filed grievances. In response to 
the union's request to reduce the discharges to a lesser penalty, the 

proposed that 1 would require, as a condition of reinstate- 
ment, that each agree in writing not to hold union office for the bal- 
ance of the collective-bargaining agreement. The union stated that it 
had no objections to this condition or the three other conditions pro- 
posed by the respondent, but was compelled to review them with 
the affected employees. 

On July 29, the five employees signed the *‘Last Chance Agree- 
ment,’ together with represeniatives from the union and the respond- 
ent, and on August 29 four of them returned to work. Bava retired 
on September |. Thereafter, Segedi was allowed to continue serving 
on the Coal Miners Political Action Committee (COMPAC), a posi- 
tion to which he had previously been elected and which did not in- 
volve direct dealing with the respondent as a union representative. 

In May 1990, Segedi ran for the position of financial secretary of 
the union, another position which involved no direct dealing with the 
respondeni as a union representative. On May 21, the respondent sus- 
pended Segedi with intent to discharge, claiming that Segedi had vio- 
lated the terms of the “‘Last Chance Agreement."’ Segedi gneved the 
suspension. 

On June 11, arbitrator Thomas M. Phelan issued a decision and 
award sustaining Segedi’s grievance. The arbitrator noted that the 
“Last Chance Agreements’’ had been interpreted as precluding the 
signers from holding only those positions involving direct dealing 
with the respondent. The arbitrator found this limitation consistent 
with the collective-bargaining agreement and the National Labor Re- 
lations Act. 

Initially, the Board noted that the nght to assist a union by holding 
office is protected by Section 7 of the Act and that employees and 
their union may choose their own representatives. Thus, an employer 
violates the Act by refusing to employ an individual because he or 
she has been designated as union steward, or by conditioning an em- 
ployer. reinstatement on resignation from the union and an agree- 
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ment not to run for union office for a set period of time, the Board 
explained. 
Agreements’ would appear to violate these principles.” However, the 

**particular facts’’ of this case, the Board said, do not warrant 
a violation of the Act, because deferral to the * ‘Last Chance Agree- 
ments, as interpreted by the arbitrator's award, was appropriate. 
**We defer because we find that the restriction on five employees’ 
participation in union affairs was substantially justified by the unpro- 
tected conduct of the five employees,’’ observed the Board. **We also 
rely on the fact that the employees themselves waived their Section 
7 nghts.”* 

The Board stated that the four-part standard for Board deferral to 
arbitral awards had been met here—namely, that (1) the proceedings 
were fais and regular; (2) all parties agreed to be bound; (3) the un- 
fair labor practice issue was presented to and considered by the arbi- 
trator, and (4) the decision was not repugnant to the purposes and 
policies of the Act. With regard to the latter criterion, the Board 
ee ee oe oe ee eee 

unauthorized work stoppage at the respondent's facil- 
ity and extended this misconduct by picketing an unrelated 
By engaging in this conduct * ‘in contravention of the contract's man- 
datory for the peaceful resolution of disputes over health 
care benefits,’ the Board said, *‘the five employees exhibited con- 
tempt for the collective-bargaining agreement. Their conduct was thus 
inimical to the welfare of the unit and the Union's representative 

Further, the Board said that the prohibition on holding union office 
“was a condition narrowly drawn to fit the situation and designed to 
be prophylactic."’ Finally, the Board concluded that the five employ- 
ees waived their Section 7 rights, finding that they knowingly and 
voluntarily signed the **Last Chance Agreements.’” 


E. Remedial Order Provisions 


1. Bargaining Orders 


In FJN Mfg.,* a Board panel considered what must be alleged by 
the General Counsel in a complaint in order to warrant, as part of 
the remedy, the imposition of a Gissel** bargaining order. In FJN, the 
employers failed to file a timely answer to the complaint. Thereafter, 
the General Counsel filed with the Board a Motion for Summary 
Judgment. Although a panel majority of the Board consisting of 
Members Devaney and Oviatt granted the motion in regard to the un- 
fair labor practices alleged in the complaint, the majority found that 
the complaint provided insufficient information to warrant the imposi- 
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tion of a Gissel bargaining order and it accordingly demied the motion 


i! 


afl 
in Hil 


leged that the employers committed violations of Section 
(al) and (3); it alleged the Gissel test whe Apey agp Segue 


nical fault with the complaint’’ and would enter a bargaining order 
based on the employer's admissions. 


2. Liability for Predecessor’s Unfair Labor Practices 


In Glebe Electric,” a Board panei majority reversed an administra- 
tive law judge and declined to hold 
Golden State 


majority did not attach any “‘special significance’’ to the 

former Glebe employees constituted a majority of Aneco’s work force 
or that Aneco had knowledge of Glebe's unfair labor practices be- 
cause Aneco did not purchase Glebe or any of its assets, and there 
was a “‘total absence of any business relationship between Glebe and 
Aneco.”” 

In August 1989, Glebe decided that it would go out of business 
before completing the final phase of its electrical subcontract on a 
hospital addition and renovation job for general contractor Centex- 
Rodgers. Glebe offered its business for sale to Aneco. Aneco declined 
the offer because Glebe had nothing of value to sell, but Aneco con- 
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union wrote to Ancco, as the purchaser of Glebe’s business, 
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and in same work force, supervision, and working 
constituted substantial continuity between the two enter- 
prises, and that Ancco’s notice of Glebe’s unfair labor practices sub- 
jected Aneco to liability for remedying them, citing Board decisions, 
such as Am-Del-Co.,™ in which nonpurchaser successors were found 
jointly and severally liable for their predecessor's wrongdoings. 

The majority analyzed Board decisions following Golden State that 
imposed remedial liability on nonpurchaser successors, noting that in 
such cases some lary or security imterest existed between the 
successor and sor which served as a substitute for a purchase, 
and concluded that some such interest or relationship, or some other 
clearly identifiable and connecting interest, which is critical to estab- 
lish a Golden State successorship, 1s lacking here. 

In dissent, Member Raudabaugh finds clear precedent for granting 
the discriminatees a “*meaningful remedy" without placing a signifi- 


case of Am-Del-Co., ic., offer of reimstatement to Glebe's 
discriminatees but not money liability. 


4, Other Issues 


In Postal Service,’ the Board agreed with the administrative law 
judge that an extraordinary remedy was required to alleviate a “‘hor- 
rendous log jam,’ caused by the respondent, of grievances dating 
back to 1986. The Board modified the judge's remedy, and imposed 
strict time limits on the processing of grievances through steps 2 and 
3 and arbitration as provided in the parties’ collective-ba:gaining 
agreement. 


“24 NLRB 1040 (1978 
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Article 15 of the national agreement between the American Postal 


cedure in arbitration, with ific deadlines for cach step of 
the process. judge found that the respondent had violated the Act 
its “continuous faare™” to S ‘ances in a timely manner 


s by climimating the provisions on the pre- 
eee Senne 0 aes © eee ee spe- 
cific ume limits within cach step of 


tiated procedure, and require good-faith bargaining as to which griev- 
ances should be handled first. 

In Lear-Siegler Management Service the Board held that the ap- 
propriate remedy for a discriminatee who engaged in postdischarge 
misconduct by threatening a potertial witness in a Board proceeding 
is to deny reinstatement and to toll backpay as of the date of the mis- 
conduct 


Mack Wood, who had a reputation for *‘disruptive and violent con- 
duct,’ was the employee who contacted a Teamsters local union 
about organizing the employer's employees in Au 1988. The ad- 
ministrative law judge found, and the Board agreed, that he was fired 
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the next month because of his union activities in violation of Section 
8(aX(3) and (1) of the Act. The judge, however, found that Wood's 
postdischarge misconduct constituted grounds for denying him the tra- 
ditional remedies of reinstatement and backpay. The Board agreed 
with the judge that Wood should be denied reinstatement, but for dif- 
ferent reasons, aid also held that Wood was entitled to backpay up 
until the date of his misconduct. 

In this regard, the Board noted that employee Gary Sumlin was ex- 
pected to give testimony in this case about the employer's reprimand 
policy which was objectively favorable to Wood. When Wood heard 
a rumor that Sumlin was going to testify in a manner that Wood be- 
lieved to be untruthful and, thus, unfavorable to Wood, Wood threat- 
ened Sumlin that he would report a violation of Sumlin’s probation 
to the authorities if Sumlin changed his anticipated testimony at the 
hearing. The Board said that the record established that **Sumlin took 
Wood's threat seriously’ and, as the judge noted, Sumlin was *‘visi- 
bly shaken while testifying.” 

In these circumstances, the Board found, unlike the judge, that 
Wood should receive backpay from the date of his unlawful discharge 
until the date of his misconduct. The Board reasoned: **Denying 
backpay after the date of the threat protects the integrity of the 
Board’s processes by providing that those who abuse the process can- 
fot tum around and use the process to reap a full remedy. Granting 
backpay until that date also ensures that a respondent's unlawful dis- 
crimination does not go unremedied.’* Thus, the Board concluded that 
‘‘a discriminatee who interferes with the Board’s processes by at- 
tempting to influence and manipulate a witness in a Board proceeding 
will forfeit his right to backpay beyond the date of the impermissible 
inierference.” 

Although, a discriminatee’s interference with the Board's processes 
warrants the tolling of backpay rights, the Board further held that *‘it 
does not alone warrant the denial of reinstatement,’ overruling the 
dictum in D. V. Copying & Printing*' to the extent that that case 
suggests that interference with the Board's processes alone, without 
accompanying threats, compels denial of reinstatement. Here, how- 
ever, Wood not only “‘attempted to manipulate Sumlin’s testimony,” 
stated the Board, but he also “‘accompanied that interference with a 
blatant threat of specific consequences to Sumlin’s well-being, 1e., a 
threat to lodge an accusation with authorities that could threaten 
Sumlin’s continuing probation.”” Such a threat by an employee with 
Wood's workplace reputation “was of a nature likely to produce in 
coworker Sumlin a continuing fear that any workplace disputes with 
Sumlin might result in a revival and pessible implementation of the 
threat,”’ the Board reasoned. Hence, in the “‘unique circumstances’’ 
of this case, the Board agreed with the employer's contentions con- 
ceming Wood's fitness to return to the workplace and found that the 
potential for serious disruption warrants denying him reinstatement. 
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In Blankenship & Associates,** the Board issued a special remedial 

order against the respondents who committed numerous violations of 
Section 8(a)(1) of the Act when acting as labor consultants to a poul- 
try processing company during a union organizing drive. The Board 
applied a narrow cease-and-desist order to the respondents when they 
act as agents for any employer over whom the Board has jurisdiction. 
The Board's Order was narrow in the sense that 1 forbade the re- 
spondents from engaging im any like or related conduct. It was broad, 
however, in the sense that it was not confined to the respondents 
when acting as agents of the poultry processing company. The Board 
determined that such an order was warranted in light of the respond- 
ents’ history of engaging in misconduct as agents for many different 
employer-clients. 

During the union campaign at the poultry processing company, the 
respondent made repeated threats of plant closure to groups of em- 
ployees. To dramatize the message, the respondent showed the em- 
ployees a large padlock and told the employees it would be put on 
the plant doors if the union were elected. On the morning of the elec- 
tion, the respondent got into a shouting match with union organizers 
which ended with the respondent stating three or four times that he 
*was hired to legally close the plant. On the same day. the respondent 
took a “vote yes’’ sign from the window of a car parked near the 
employee parking area and tore it in half in front of employees. The 
respondent also openly photographed employees and union organizers 
on the election day without any legitimate justification. 

The Board observed that *‘For more than a decade, Blankenship’s 
name has come before the Board as an agent who has committed re- 
peated unlawful acts on behalf of the employer/clients who hired 
him.”’ fhose acts included unlawful threats of loss of work or plant 
closing, unlawful undermining of support for a union by urging em- 
ployees to bargain directly with the employer, overall bad-faith bar- 
gaining, locking out employees while engaging in bad-faith bargain- 
ing, and unlawful solicitation of grievances and promise of benefits. 
The Board expressed concern that, absent restraint, the respondent 
would engage in misconduct for other clients in the future. The Board 
concluded that in such circumstances it was appropriate to enter an 
order which applied to the respondents when they acted as agents for 
any employer over whom the Board would assert jurisdiction. 

The Board went on to find, however, that the respondent's conduct 
did not warrant the type of broad order which would forbid the re- 
spondent from engaging in conduct which “‘in any manner,”’ inter- 
feres with, restrains, or coerces employees in the exercise of their 
Section 7 rights. ““The issues concerning these two remedial orders 
are wholly different. The question of whether to grant a broad order 
in the first sense turns on whether the Board has a reasonable concern 
that Respondents, having committed misconduct as agents for some 
clients, may engage in like or related misconduct as agents for future 
chents By contrast, the question of whether the order should 
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contain the broad language ‘in any other manner’ tums on whether 
Respondents’ conduct meets the test of Hickmott Foods,** as applied 
by the Board.’ Noting that a broad order is warranted under 
Hickmott Foods when a respondent is shown to have a proclivity to 
violate the Act or has engaged in such egregious or widespread mis- 
conduct as to demonstrate a general disregard for the employees’ fun- 
damental statutory nghts, the Board concluded that tae rex,,»ondent’s 
conduct did not meet that test. 


| 
** 242 NLRB 1357 (1979) 


VI 
Supreme Court Litigation 


In fiscal year 1992, the Supreme Court decided one Board case, 
which the Board lost. In fiscal year 1991, the Supreme Court decided 
two Board cases, whict. the Board won. 

In fiscal year 1992, the Court denied 26 private party petitions for 
certiorari and granted none; no Board petitions were filed. In addition, 
the Board participated as amicus in two cases in which petitions were 
denied. In fiscal year 1991, the Court denied 23 private party peti- 
tions for certiorari and granted 2; | Board petition was filed and 
granted. 

In Lechmere, Inc. v. NLRB,’ the Supreme Court- rejected the 
Foard’s Jean Country* test as applied to nonemployee union organiz- 
ers seeking access to the employer's property for the purpose of com- 
municating with employees respecting the advantages of self-organi- 
zation. The Court held that, under NLRB v. Babcock Wiicox Co.,* an 
employer rule barring nonemployee union organizers from its prop- 
erty 1s valid unless the union demonstrates that no other reasonable 
means of communicating its message to the employees exists. The 
relevant facts are as follows: 

The company operated a retail store in a shopping mall. The union 
first attempted to organize the company’s 200 employees by placing 
a full-page advertisement in the local newspaper, which drew little re- 
sponse. Nonemployee union organizers then came onto the mall's 
parking lot, which was owned jointly by the company and the mall's 
developer, and began placing handbills on the windshields of cars 
parked in a corner of the lot used mainly by the company’s employ- 
ees. The company’s manager asked the organizers to leave, citing a 
company rule prohibiting solicitation or handbill distribution of any 
kind on its property. Thereafter, the organizers relocated to a publicly 
owned strip of grass lying between the parking lot and a four-lane 
highway, and attempted to distribute handbills to drivers entering the 
lot before the store opened and exiting the lot after it closed. The or- 
ganizers also picketed on the grassy strip, and attempted to identify 
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employees through the license plate numbers of cars parked im the 
employee parking area. From the license plates, the union was able 
to determine the names and addresses of about 20 percent of the em- 
ployees, but mailings and other contacts resulted in only one signed 
union authorization card. 

Applying its decision in Jean Country, the Board ruled that the 
company violated Section 8(a)(1) by barring the nonemployee orga- 
nizers from distributing handbills in the parking lot. The First Circuit, 
with one judge dissenting, enforced the Board's Order, holding that 
the Board's Jean Country test was a reasonable construction of the 
Act and that the Board's finding that the union had no other reason- 
ably effecuive means of communicating with the company’s employ- 
ees was supported by substantial evidence. 

The Supreme Court reversed. In the Court’s view, Babcock & 
Wilcox foreclosed the Board's application of Jean Country's bal- 
ancing test when access to private property is sought by nonemployee 
organizers. Babcock, according to the Court, drew a categorical dis- 
tinction between the Section 7 organizational nghts of employees and 
nonemployees: while Section 7 guarantees employees the nght to 
self-organization, it applies only derivatively to nonemployees.” The 
teaching of Babcock, the Court added, was *‘straightforward’*’: Sec- 
tion 7 “‘simply does not protect nonemployee union organizers except 
in the rare case where ‘the inaccessibility of employees makes inef- 
fective the reasonable attempis by nonemployees to communicate 
with them through the usual channels."’"® Because Babcock had thus 
established the requisite accommodation between the employees’ Sec- 
tion 7 rights and the employer's property nights “where nonemployee 
organizing is at issue,’ the Court concluded that the Board was not 
permitted to strike a different balance." 

The Court then applied the exception recognized in Babcock & 
Wilcox to the facts presented and concluded, contrary to the Board, 
that the union had reasonable alternative means of communicating its 
message to the company’s employees. The Court stated that the Beb- 
cock exception is a “‘narrow one.’ “It does not apply whenever 
nontrespassory access to employees may be cumbersome or less-than- 
ideally effective, but only where ‘the location of a plant and the liv- 
ing quarters of the employees place the employees beyond the reach 
of reasonable union efforts to communicate with them.’"? Because the 
employees did not reside on the company’s property, the Court found 
that they were presumptively not beyond the reach of the union's 
message.'” The Court further found that the union in fact had suc- 
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of as own statute (see NLRB v. Food & Commercial Workers, 484 US. 112, 124% (1987)). was not apphecable 
here “Once we have determined a statute's cleat meaning. we adhere to that determunation under the doctrine 
of stare decisis, and we judge an agency's later imterpretation of the statute against our prior determination 
of the statute's meaning” Lechmere, 112 S Ct. at 847-848 (quoting Maisiin Industries, 1 S.. Inc v Primary 
Steel, 110 $ Ct. 2759, 2768 (1990)) 

"112 S.Ct. at 849, quoting Bahboord & Wilco, supra a 114 (emphasis added by Lechmere Court) 
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ceeded in contacting a “*substantial’’ percentage of them by mail, 
phone calls, and home visits, and had been able to inform them of 
its organizational efforts by picketing along the publicly owned grassy 
strip between the parking lot and the highway.'' 

The dissenting justices disagreed with the Court's interpretation of 
Babcock & Wilcox. In their view, the statement of the Babcock Court 
that “*inaccessibility would be a reason to grant access does not indi- 
cate that there would be no other circumstances that would warrant 
entry to the employer's parking lot,’"'* nor does it **require the Board 
to ignore the substantial difference between the entirely private park- 
ing lot of a secluded manufacturing plant and a shopping center 
which is open to the public without substantial limitations.”"'* They 
also were of the view that the Court's reading of Babcock was incon- 
sistent with its recognition in Hudgens'* that the “‘locus of [the] ac- 
commodation . . . may fall at differing points along the spectrum de- 
pending on the nature and strength of the respective [Sec. 7] rights 
and private property rights asserted in any given context, and that 
the primary responsibility for making this accommodation, **in each 
generic situation,” rests with the Board.'* 


ld at 849.850 
"id. at 8S! 
‘Thad 
'*Hudeens ». NLRB. 424 US. S07 (1976) 
*112 S.Ct. at B51 (quoting 424 US. at $22) 
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Enforcement Litigation 


A. Definit.on of Employee 


Section 2(3) of the Act states that *“The term ‘employee’ shall in- 
clude any employee . .. .° The Board has long held that a paid 
union organizer is an “‘employee"’ within the meaning of Section 
2(3), and is therefore protected against discrimination because of his 
umion activities or affiliauon.' In 1989, in H. B. Zachry Co. v. 
NLRB,’ the Fourth Circuit expressed its strong disagreement with the 
Board's position. However, in two cases reaching the courts of ap- 
peals this year, the first since Zachry to present the issue, the Board 
successfully defended its position. 

In Willmar Electric Service v. NLRB, the employer refused to hire 
a known paid union organizer who had earlier engaged in area stand- 
ards picketing and handbilling at the employer phd cms The Dis- 
tnct of Columbia Circuit, applying a Chevron ysis,” held that the 
Board's interpretation of Section 2/2?) was reasonable. Noting that that 
section 1s to be construed in accorcance with common law principles, 
the court rejected the Zachry court's assertion® that the *‘plain mean- 
ing’ of the term employee is inconsistent with an individual working 
for two different employers at the same time. The court stressed that 
in “‘closely related legislation, the Laber Management Relations 
Act,’ Congress assumed that an mdividue! could be concurrently em- 
ployed by a labor organization and another employer.’ The court also 
rejected employer arguments that employee status for paid union or- 
ganizers was inconsistent with the Supreme Court's decision #. 
Lechmere, Inc. v. NLRB,” respecting the property rights of employers, 
or with the Board's statutory obligations respecting representation 
elections.” 

In the other case, Escada (USA) Inc. v. NLRB,'° the employer dis- 
charged an employee for union activity but later discovered that the 
individual was a paid union organizer. In its appeal to the court, the 


' See, for example, Out Appure!, 21/8 SLRB 70! (1975) 
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employer relied solely on its contention that the individual was not 
an employee because of his union employment. The Third Circuit, in 
an unpublished order, rejected the argument and enforced the Board's 
Order. 


B. Protected Activity 


Section 7 <1 the Act grants employees the nght to engage in “‘con- 
certed activities for the purpose of collective bargaming or other mu- 
tual aid or protection.”’ Two cases decided suring the report year ex- 
plored the extent to which Section 7 protects employees who use sat- 
ire to call attention to employer conduct that irritates them. 

In New River Industries v. NLRB,'' the Fourth Circuit recognized 
that criticisms of working conditions by satiric letters or other con- 
duct can be protected activity. The court, however, rejected the 
Board's finding that Section 7 protected two employees who were 
discharged for posting a facetious letter that “‘thanked"’ management 
for offering a free ice cream cone to each rank-and-file employee in 
the plant. The court found that the letter at issue was not directed at 
working conditions but simply a satirical comment about the ice 
cream supplied in celebration of a new contract with a supplier. The 
court stated that “‘[t}he conditions of employment which employees 
may seek to improve are sufficiently weil identified to include wages, 
benefits, working hours, the physical environment, dress codes, as- 
signments, responsibilities, and the like.’"'? The value of a one-time 
gift or cxpression of appreciation from management was not, in the 
court's view, a condition of employment that employees had a pro- 
tected night to seek to improve. 

In Reef Industries v. NLRB,"* by contrast, the Fifth Circuit sus- 
tained the Board's conclusion that Section 7 protected an employee 
who sent a facetious letter and a cartoon printed on a T-shirt to a 
management official who, in the employees’ eyes, had disparaged the 
plant employees’ educational level during her testimony before the 
Board. The court agreed with the Board that the employee's satiric 
activity was related to an ongoing labor dispute and reflected em- 
ployee views concerning the employer's treatment of them both be- 
fore and during a union organizational campaign. In denying rehear- 
ing, however, the court rejected the suggestion that its holding was 
incompatible with the holding of the Fourth Circuit in New River In- 
dustries. The Fifth Circuit stated that in the case before it the nexus 
between the employee's satiric activity and the employees’ union ac- 
tivity was undeniable. It speculated “that if the facts of New River 
Industries had been before us we might well nave reached the same 
conclusion as did the Fourth Circuit, and for the same reasons.’*'* 


'' 945 F.2d 1290, rehearing demied Now. 14, 199! 
‘id # 1294 

"9S? F.2d 8%, rehearing demed 

“id at 840 
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C. Subjects for Bargaining 


Both the Board and the courts have held that parties may not col- 
lectively bargain over which employees are properly included within 
an appropriate bargaming unit but that they may bargain over the 
work performed by those employees. See, for example, NLRB v. Unit- 
ed Technologies Corp.'* The outcomes in cases applying this prin- 
ciple frequently turn on factual distinctions that are not large. 

In a case decided during the pasi year,’® the Seventh Circuit was 
required to review a Board finding that an empiyer illegally pro- 
posed to create new jobs outside the bargaming unit and to wansfer 
bargaining unit work to those jobs. The employer, a manufacturer of 
hospital beds, planned to create the new, nonunit position of “Quality 
Assurance Technician” and to transfer to this position the quality in- 
spection work then being done by bargaining unit employees. After 
an impasse in bargaining, the employer implemented its proposal uni- 
laterally. The Board found that the employer's action amounted to a 
transfer of employees rather than a transfer of work out of the bar- 
gaining unit because the new, nonanit technicians spent 75 percent 
of their time performing the identical work that had previously been 
done by the unit employees and only 25 percent of thew tume per- 
forming work never done by bargaining unit employees.'” The court, 
however, relying on its prior decision in University of Chicago v. 
NLRB,'* found that the employer's action *‘constituted a lawful trans- 
fer of work’ because the employees’ “‘new duties required substan- 
tial additional training” and had been “‘previously conducted by non- 
unit personnel."*'” 

Judge Easterbrook, dissenting, believed that the case came “‘down 
to a battle of characterization,’ and accordingly it was the court's 
duty to defer to the Board's determination.*° In his view, it “is hard 
to see the difference’’ between the changes in, the instant case and 
those in the court's prior decision in NLRE v. Bay Shipbuilding 
Corp.°' in which a similar Board ruling was upheld by the court. In 
addition, Judge Easterbrook thought that “‘Any distinction between 
the change at [the employer] and the change [involved in NLRB v. 
United Technologies Corp., supra) is too small to perceive.”’ He con- 
cluded that the employees of the employer “‘were not shifted to ‘re- 
search’; they were the same inspectors as before with grandiloquent 
titles. So at any rate, the Board found, and therefore we should en- 
force its ‘der."**? 


WAS Fd 15969, 1872-1572 (2d Cor TORS) 
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D. Burden of Proof 


In NLRB v. Transportation Management Corp.” the Supreme 
Court approved the Board's Wright Line** analysis in dual motive 
discharge cases under Section 8(a)(1) and (3) of the Act. Under that 
analysis, the General Counsel bears the mitial burden of persuading 
the Board that an employee's umion or other protected activity was 
a motivating factor in an employer's decision to discharge the em- 
ployee. If the employer fails to rebut this showing. can avoid a 
finding of violation only by proving, as an affirmative defense, that 
the employee would have lost his job anyway for nondiscnminatory 
reasons. In Holo-Krome Co. the Board found that the General 
Counsel's showing of unlawful motivation was supported by the em- 
ployer’s failure to give a credible explanation for its reasons for tak- 
ing adverse action against two employees. In that case. the Board re- 
lied on the well-established legal principle that if the stated reason 
for the adverse action **ss false. the tner of fact may infer that there 
1s another motive the employer wishes to conceal—an unlawful mo- 
tive—where the surrounding facts tend to reinforce that inference.”*-° 

In reviewing the Board's decision.“’ the Second Circuit initially 
held that the Board should not have evaluated the employer's expla- 
nations of why ut acted as it did toward the emplcyees until ‘‘after 
{it} found the Gencsal Counsel established a prima facie case [of un- 
lawful motivation), not as part of the prima focie case itself."** In 
response to the Board's petition for rehearing. however, the Second 
Circuit “‘refine[d]"’ its opinion on the ground it was “‘a shade too 
broad” in faulting the Board *‘for considering the we. x $ — 
nation in the assessment of the prima facie case. . . 
thus approved the Board's longstanding practice of pave... aie 
ever explanation the employer gave at the (ime of the adverse action 
or at the unfair labor practice hearing.“° Moreover, the Second Circuit 
approved the Board's *‘examin{ing] the etiae record to determine if 
improper motivation has been shown, *' including “*the employer's 
explanation as elicited by the General Counsel [or offered by the em- 
ployer to] rebut. . . the General Counsei’s prima, facie case (whether 
or not framed as an affirmative defense) . 
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Injunction Litigation 
A. Injunction Litigation Under Section 10(j) 


Section 10(j) of the Act empowers the Board, in its discretion, after 


issuance of an unfasr labor practice complaint against an employer or 
a labor organization, to petition a U.S. district court for 


oy myunctive rehef or restraining order in aid of unfair 


labor practice g while the case ts pending before the Board.’ 
In fiscal .1992, the Board filed a total of 24 petitions for temporary 
rehef under Section 10(j): 22 against employers and 2 against labor 
organizations. Ten cases authorized in the pnor year were also pend- 
ing at the beginning of the year. Of these 34 cases, 8 were either set- 
tled or adjusted pnor to court action. Injunctions were granted in 17 
cases (16 against employers and | against a labor organizatiwa), de- 
nied in 4 cases, and 5 cases remained pending im district courts at 
the end of the fiscal year. 

The cases involved a variety of violations, including employer in- 
terference with nascent umon organizational campaigns and under- 
—— an incumbent union. One case against an employer which had 
ceased operations involved an ingunction to sequester assets to protect 
an eventual Board backpay remedy. Several other cases merit specific 
comment. 

Two cases that arose during the fiscal year involved the effect of 
transformations of the ** ing enterprise” on the bargaining obhi- 

ation under Section 8(ayS) of the Act. In Watson v. Moeller Rub- 

r Products,’ the predecessor employer operated three plants whose 
employees were represented in a single ee unit. The prede- 
cessor employer sold the assets of one plant, a products fac- 
tory, to a new company which refused to recognize and bargain with 
the union in a single t unit. The district court found reasonable 
cause to believe that new company was a Burns successor with 
a bargaining ~higation. Id. at 1464-1465. It noted evidence that mot 
of the new company’s employees were formerly employed by the 
predecessor. Id. at 1465. It also found sufficient evidence of continu- 
ity of the employing industry, even though the new employer oper- 
ated the rubber company independently whereas the predecessor's op- 


‘See, eg. Pascerell + Vibvre Sorew, 94 F 2d 874 (Cie 1990), Anve Centre Meduwo del Terabe 
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eration had been controlled by a parent company. The court noted 
that the new company used the same plant. equipment, and processes 
as the predecessor. Ibid. Finally, the court found sufficient evidence 
of continuity of the bargaining unu even though the new company 
operated only a portion of the predecessor's muluplant unit. The 
court also concluded that an interim bargaming order was “just and 
proper,” distinguishing Boire v. Pilot Freight Carriers. The cour 
noted (id. at 1466) that. unlike Pilot Freight Carriers, the union in 
this case was not seeking mal recognition, but was a previously es- 
tablished bargaming represeatative that ““merely secks to ensure that 
workers at the rubber facility have the bargaining nghts they pre- 
viously enjoyed.” Id. at 1466. Relying on evidence that union mem- 
bers were no longer attending union meetings and that the “drifting 
away of employee support durmg this transitional period is a mayor 
concern” (id. at 1467), the court concluded that “‘more harm will be 
created by the absence of injunctive relief than by its temporary pres- 
ence.”” Id. at 1468. 

The second case, Miller v. California Pacific Medical Center,® in 
volved a corporate merger of two separate health care institutions. 
The merger provided that the Pacific Presbytenan Medical Center 
(PPMC) would merge into the Children’s Hospital of San Francisco 
(Children’s) which in tum would be renamed the Califorma Pacific 
Medical Center (the employer). The surviving entity would assume all 
the assets and liabilites of the disappearing corporate entity, PPMC. 
PPMC’s and Children’s geographically separate facilities were re- 
tained and referred to after the merger as ““campuses.”” Prior to the 
merger, the union represented the 568 registered nurses employed at 
Children’s; the 802 registered nurses at PPMC were unrepresented 
and worked under different terms and conditions of employment. 
After the merger, the employer claimed that a combined unit of reg- 
istered nurses at the two campuses was the only appropriate unit. Be- 
cause the umon did not represent a majority of the registered nurses 
in that group, the employer withdrew recognition from the union and 
changed the working conditions of the nurses at the Children’s cam- 
pus without bargaining with the umon. The district court found rea- 
sonable cause to believe that the merger did not render invalid a sepa- 
rate registered nurses unit at the Children’s campus and the employer 
had, therefore, improperly withdrawn recognition from the umon. Id. 
at 2529. The court concluded that the merger was analogous to a 
stock transfer where the corporate entity remained the same.’ It fur- 
ther noted that the two groups of nurses remained im their respective 
separate locations; they continued to work under their former imme- 
diate supervisors and the interchange among the two groups of nurses 
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was minimal. Ibid. The court further found that an interim bargaining 
order was “‘just and proper’’ to avoid frustrating the remedial pur- 
poses of the Act. The court noted that the union membership had fall- 
en drastically since the merger and that, absent an injunction, the 
union would cease to exist at the Children’s campus. It further noted 
that Section 10(j) ‘‘codifies the strong public interest in maintaining 
the integrity of the collective bargaining process.’’* The court rejected 
the employer's claim that employer animus was a necessary element 
to obtain 10(j) relief and, in any event, found the record contained 
evidence of employer animus against the union. Id. at 2530. 

Frye v. Seminole Intermodal Transport? involved an employer that 
decided to close a terminal, terminate all employees there and relo- 
cate the work to anuther terminal. The discharged employees were of- 
fered positions as new employees at the new terminal. The district 
court found reasonable cause to believe that the employer was re- 
quired to bargain with the union over the decision to relocate and had 
violated Section 8(a)(5) by failing to do so. Id. at 2266-2267. The 
court further found that injunctive relief restoring the relocated work 
and the einployees to the original terminal was just and proper. It 
noted that the lease on the original terminal was scheduled to expire 
in several months and that nearly all the terminated employees were 
available to return to work. Absent an order to reopen the oid termi- 
nal, it was ‘‘likely that the bargaining unit will become dispersed and 
cease to function as a unit.”” Id. at 2267. The court further concluded 
that **[a]n injunction will preserve the ability of the Board to grant 
an effective remedy in this case.’’ Ibid. 

Frye v. Hospital Employees District 1199'° involved picket line 
misconduct by a union engaged in a strike against a nursing home. 
The district court found reasonable cause to believe that the union 
was responsible for mass picketing, blocking of ingress and egress, 
assaults, property damage, and threats. The court ordered the union 
to cease and desist from the alleged unlawful conduct and to post a 
copy of the court’s order. Subsequently, the court issued a supple- 
mental order which, inter alia, limited the number of pickets to three 
persons; limited the hours of picketing from 9 a.m. to 5 p.m.; directed 
the union to use only ‘‘informational’’ signs (i.e., signs that did not 
urge employees or delivery persons to honor the picket line); re- 
Strained pickets from blocking the public highway, picketing on the 
highway, picketing closer than 25 feet from. any entrance to the facil- 
ity, or entering the facility's property without written consent; and, 
because “‘the nature of the premises [was] a Nursing Home,’’ re- 
strained the union from using bullhorns, loudspeakers, etc. The Board 
had not sought the additional provisions of the supplemental order 
and concluded that, insofar as the order limited the picketing to cer- 
tain hours and to ‘“‘informational’’ picket signs, it unduly restricted 
the union’s right to engage in protected, primary picketing. The Board 


® Ibid. citing Brown v. Pacific Telephone Co., 218 F.2d 542, 544 (9th Cir. 1954). 
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therefore moved the court to modify the supplemental order to delete 
the first provision and to amend the second to permit union picket. 
signs to ‘‘appeal for support of [the union's] picket line from cus- 
tomers, delivery persons and nonstriking employees.’’ The court 
granted the motion. The Board concluded that the remainder of the 
court’s supplemental order was a legitimate exercise of its discretion 
and has defended it on the union’s zppeal.'! 

Three appellate court decisions on 10(j) matters that issued in the 
fiscal year are noteworthy. First, in U.S. v. Hochschild,'? the Sixth 
Circuit affirmed a judgment of criminal contempt for violation of a 
10(j) injunction. Crystal Window Cleaning Co., Inc., the respondent 
in the original 10(j) case, completely ignored the district court’s 10(j) 
order. Accordingly, the Regional Director instituted civil contempt 
proceedings against Crystal Window and its president, Thomas R. 
Hochschild. The district court found the company, but not 
Hochschild, in civil contempt. The court found, in essence, it had no 
jurisdiction over Hochschild because the Board had failed to implead 
him properly in the civil contempt proceeding.'* Shortly thereafter, 
the Board issued its Order in the underlying unfair labor practice 
case, thus terminating the 10(j) decree and any prospective relief 
under the civil contempt adjudication.'* The Regional Director, to- 
gether with the United States attorney, thereafter instituted criminal 
contempt proceedings against the company and Hochschild, alleging 
that, from the date of the original injuaction until the date of the 
Board’s Order, the company and its president, Hochschild, had failed 
to obey the injunction. The district court found each defendant guilty, 
fining the corporation $50V0 and sentencing Hochschild to 120 days 
in jail. Hochschild appealed, arguing that he could not personally be 
adjudged in contempt because the injunction and the civil contempt 
finding were addressed to the corporation and not to him. The Sixth 
Circuit noted that under traditional injunction law corporate officers 
are responsible for injunctions directed to a corporation and held that 
Hochschild was bound by the original 10(j) injunction.'* It rejected 
Hochschild’s claim that the district court’s refusal to hold him in civil 
contempt precluded a finding that he was bound by the order. The 
circuit court noted that, regardless of whether the district court had 
personal jurisdiction over Hochschild in the civil contempt proceed- 
ing, the district court there had made clear that ‘‘defendant, as presi- 
dent of Crystal, was, and had been, bound by the injunction and that 
he was not personally held in civil contempt only because the court 


'' The union did not appeal from the court's ‘‘reasonable cause" determinations or from the court's origi- 
nal order. 
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had doubts about its personal jurisdiction over him.’’ 977 F.2d at 
212-213 (emphasis in original). 

In Arlook v. Lichtenberg & Co.,'® the Eleventh Circuit issued its 
first interpretation of 10(j) standards. The Regional Director alleged 
the employer had committed a variety of unfair labor practices while 
a newly certified union was attempting to negotiate its first contract. 
The district court found reasonable cause io believe the employer had 
violated Section 8(a)(1) and (3) but not Section 8(a)(5). [t denied in- 
junctive relief because, in its view, the evidence failed to show that 
the Board's normal proceedings would be ineffective absent such re- 
lief. It refused to find that evidence of a diminution in union activities 
made such a showing because, the court concluded, the union was 
equally as responsible as the company for this result. The circuit 
court reversed the district court’s 8(a)(5) finding because the district 
court inappropriately undertook to weigh the evidence presented and 
decide whether the company, in fact, violated its bargaining obliga- 
tion. The circuit court held that in evaluating “‘reasonable cause’’ a 
district court is limited to determining that the Regional Director has 
presented ‘‘a coherent legal theory”’ of violation and *‘evidence 
showing that a rational factfinder could find for the Board on that 
theory.”’ Id. at 272. The circuit court also reversed the district court's 
‘*just and proper’’ conclusion, rejecting as clearly erroneous the dis- 
trict court’s conclusion that the evidence did not show that interim 
relief was equitably necessary. First, the evidence that the union was 
recently certified and bargaining for its first contract demonstrated 
that organizational efforts were vulnerable to management resistance. 
Second, testimony that employees feared that their jobs could be 
jeopardized if they engaged in union activity, combined with evidence 
the company intended to thwart the union, demonstrated a weakening 
of the organizational effort that would make it unlikely the Board 
could restore the status quo. Id. at 373-374. The court also rejected 
the district court’s reasoning that interim relief was not proper be- 
cause the union engaged in inappropriate conduct. Although it sug- 
gested that ‘‘inappropriate union conduct’ such as *‘spreading rumors 
or sensationalizing wholly unsubstantiated charges against a com- 
pany’’ might justify denying 10(j) relief, no evidence presented to the 
district court regarding the union’s conduct here would support such 
a finding. Id. at 374. Finally the circuit court rejected the Board's al- 
leged delay as grounds to deny injunctive relief. Ibid. 

In Kobell v. Paperworkers Union,'’ the Board sought review of the 
district court s refusal to enjoin a contract ratification procedure al- 
leged to violate Sections 8(b)(3) and 8(d). The procedure involved 
pooling the ratification votes of several separate bargaining units and 
conditioning ratification of an agreement in any one unit on an over- 
all approval by the pool. While the appeal was pending, the voting 
pool arrangement was discontinued. The district court had refused to 
find reasonable cause to believe a violation occurred, noting that the 
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case involved a *‘tangled web of facts’’ and persuasive arguments on 
both sides. Id. at 1407. The Sixth Circuit reversed. It 
‘**reemphasize[d]’’ that to determine reasonable cause, the district 
court need not resolve factual conflicts. Ibid. Analyzing the legal sup- 
port for the Regional Director’s theory, the court concluded it was 
‘*substantial’’ and thus met the reasonable cause test. Id. at 1407- 
1409. The circuit court also reversed the district court’s conclusion 
that relief was not just and proper. It rejected the district court’s con- 
cern that an injunction would deprive the union of the bargaining ad- 
vantage inherent in the pool, noting that the status quo to be protected 
was the one existing prior to the unlawful conduct. Id. at 1410. It also 
rejected the rationale that relief was not warranted because the theory 
of violation was novel, noting that, to the contrary, “‘the Director’s 
theory . . . is premised upon well-established legal principles.’’'® Fi- 
nally, the appellate court held that the union had not met its ‘‘heavy 
burden’’ of demonstrating that its abandonment of the pooled voting 
procedure mooted the appeal. Id. at 1410-1411. One agreement at 
issue in the case remained unapproved under circumstances the Board 
alleged were unlawful; the administrative law judge’s recommended 
Order that that agreement be ratified did not resolve the matter where 
the union had filed exceptions with the Board to that decision. In any 
event, the court noted, the alleged unlawful conduct could recur. Id. 
at 1411. 


B. Injunction Litigation Under Section 10(I) 


Section 10(1) requires the Board to petition for *‘appropriate injunc- 
tive relief’ against a labor organization or its agent charged with a 
violation of Section 8(b)(4)(A), (B), and (C),'? or Section 8(b)(7),7° 
and against an employer or union charged with a violation of Section 
8(e),2" whenever the General Counsel's investigation reveals ‘‘reason- 
able cause to believe that such charge is true and a complaint should 
issue.’’ In cases arising under Section 8(b)(7), however, a district 
court injunction may not be sought if a charge under Section 8(a)(2) 
of the Act has been filed alleging that the employer had dominated 
or interfered with the formation or administration of a labor organiza- 
tion and, after investigation, there is ‘‘reasonable cause to believe 
such charge is true and that a complaint should issue.’’ Section 10(1) 
also provides that its provisions shall be applicable, ‘‘where such re- 


'S Ibid. Accordingly, the court found it unnecessary to reconcile its precedent with arguable contrary Sec- 
ond Circuit law. See, ¢.g.. Silverman v. 40-41 Realty Associates, 668 F.2d 678, 680 (2d Cir. 1982). 

'9 Sec. 8(b)(4)(A), (B), and (C), as enacted by the Labor Management Relations Act of 1947, prohibited 
certain types of secondary strikes and boycotts, strikes to compel employers or self-employed persons to join 
labor or employer organizations, and strikes against Board certifications of bargaining representatives. These 
provisions were enlarged by the 1959 amendments of the Act (Title VII of Labor-Management Reporting 
and Disclosure Act) to prohibit not only strikes and the inducement of work stoppages for these objects but 
also to proscribe threats, coercion, and restraint addressed to employers for these objects, and to prohibit con- 
duct of this nature where an object was to compel an employer to enter into a hot cargo agreement declared 
unlawful in another Section of the Act (Sec. 8(e)). 

2° Sec. 8(b)(7), incorporated in the Act by the 1959 amendments, makes organizational or recognitional 
picketing under ceriain circumstances an unfair labor practice. 

2! Sec. 8(e), also incorporated in the Act by the 1959 arnendments, makes hot cargo agreenients unlawful 
and unenforceable, with certain exceptions for the construction and garment industries. 
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lief is appropriate,’ to threats or other coercive conduct in support 
of jurisdictional disputes under Section 8(b)(4)(D) of the Act.*? In ad- 
dition, under Section 10(1) a temporary restraining order pending the 
hearing on the petition for an injunction may be obtained, without no- 
tice to the respondent, upon a showing that ‘‘substantial and irrep- 
arable injury to the charging party will be unavoidable’ unless imme- 
diate injunctive relief is granted. Such ex parte relief, however, may 
not extend beyond 5 days. 

In this report period, the Board filed 19 petitions for injunctions 
under Section 10(1). Of the total caseload, comprised of this number 
together with seven cases pending at the beginning of the period, nine 
cases were settled, three were dismissed, two continued in an inactive 
status, three were withdrawn, and five were pending court action at 
the close of the report year. During this period, four petitions went 
to final order, the courts granting injunctions in two cases and deny- 
ing them in two cases. An injunction was issued in | case involving 
secondary boycott action proscribed by Section 8(b)(4)(B), as well as 
in instances involving a violation of Section 8(b)(4)(A), which pro- 
scribes certain conduct to obtain hot cargo agreements barred by Sec- 
tion 8(e). No injunctions were issued in cases involving jurisdictional 
disputes in violation of Section 8(b)(4)(D). An injunction was issued 
in one case involving a violation of Section 8(b)(7)(C). 

Of the two cases in which injunctions were denied, one involved 
secondary picketing activity by labor organizations, and the other in- 
volved a hot cargo agreement. 

One 10(1) case decided during the fiscal year, Kinney v. Operating 
Engineers Local 150,*° is of particular interest. The case arose out 
of a union’s labor dispute with a subcontractor on a common situs. 
The union picketed a neutral gate at the site and instituted internal 
union disciplinary proceedings against union member employees of a 
neutral employer who crossed the picket line. The Region sought a 
10(1) injunction to restrain the union from conducting a hearing on 
the charges.** The district court found reasonable cause to believe the 
union violated Section 8(b)(4)(i) and (ii)(B) by picketing the gate re- 
served for neutral employers** and that it further violated Section 
8(b)(4)(i)(B) by instituting internal disciplinary proceedings against 
employees who crossed the picket line to work for weutral employ- 
ers.2© The court enjoined the union from conducting the disciplinary 
proceeding pending the Board’s resolution of the charges. In deciding 
to grant the injunction, however, the district court held the Regional 
Director to the test for 10(j) injunctive relief enunciated in Kinney v. 


22 Sec. 8(b\4)(D) was enacted as part of the Labor Management Relations Act of 1947 

23 Civil No. H91-435 (N.D.Ind.), appeal pending No. 92-1919 (7th Cir.). 

24The Region did not seek to enjoin the picketing because it had ceased by the time the injunction was 
sought. 

25 See, ¢.g.. Mautz & Oren v. Teamsters Local 279, 882 F.2d 1117, 1122 (7th Cir. 1989) 

© See, ¢.g.. Plumbers (Han>on Plumbing), 277 NLRB 1231, 1232 (1985), enfd. 827 F.2d 579 (9th Cir 
1987) 
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Pioneer Press.*’ The court rejected the Regional Director's argument 
that Pioneer Press is not applicable in 10(1) cases. Inasmuch as the 


union appealed the injunc! the Board has taken the opportunity to 
ask the Seventh Circuit to ¢ arify thts issue. 


77881 F.2d 485 (1989). The Seventh Circuit held that applications for 10(j) injunctions would be deter- 
mined under the approach applied to equitable cases filed by public agencies. Id. at 493, 494. That test, as 
set forth in the cases cited in Pioneer Press, is twofold: consideration on the one hand of the petitioner's 
likelihood of success on the merits and, on the other, a balance of the harm to the petitioner if the injunction 
is denied and the harm to the respondent if the injunction is granted See Federal Trade Commission v. Elders 
Grain, 868 F.2d 901 (7th Cir. 1989), Federal Trade Commission v. World Travel Vacation Brokers, 861 F.2d 
1020 (7th Cir. 1988), cited in Pioneer Press, 881 F.2d at 490, 494 


IX 
Contempt Litigation 


In fiscal year 1992, 107 cases were referred to the Contempt Liti- 
gation Branch for consideration for contempt or other appropriate ac- 
tion to achieve compliance with court decrees, compared to 77 cases 
in fiscal year 1991. Voluntary compliance was achieved in 23 cases 
during the fiscal year, without the necessity of filing a contempt peti- 
tion, while in 25 others, it was determined that contempt was not 
warranted. 

During the same period, 20 civil contempt prc.eedings were insti- 
tuted as compared to 2! civil proceedings in fiscal year 1991. These 
included five motions for the assessment of fines and writ of body 
attachment. In addition, one criminal contempt proceedings was initi- 
ated during the year. Eightoen civil contempt or equivalent adjudica- 
tions were awarded in favor of the Board, including three where the 
court ordered civil arrest and assessment of fines. 

During the fiscal year, the Contempt Litigation Branch collected 
$355,379 in fines and $1,114,996 in backpay, while recouping 
$48,549 in court costs and attorneys’ fees incurred in contempt litiga- 
tion. 

In one case handled during the year,' the Contempt Branch ob- 
tained, for the first time in its history, an ex parte judicial order freez- 
ing the assets of individuals and corporations whom the Board was 
alieging, in a contempt proceeding, to be jointly and severally liable 
for the payment of backpay that previously had been assessed against 
a named respondent. The Board previously had obtained judgments 
from the court of appeals finding that a corporation had violated the 
Act and was liable for a substantial amount of backpay. In the course 
of the Board’s collection efforts, the debtor corporation, through its 
officers, claimed in sworn statements that the corporation was unable 
to pay any portion of the backpay. Through investigation, the Board 
was able to determine that the corporation at one time possessed 
ample assets with which to satisfy a substantial portion of the judg- 
ment, but had engaged in apparently fraudulent transfers of those as- 
sets to an affiliated corporation and to an individual. In addition, the 
Board learned that a principal of the debtor corporation had set up 
a new corporation as a disguised continuance to carry on the business 
of the debtor. 


‘NLRB v. A. N. Electric Corp., Nos. 86-4034, 88-4018, 89-4129 (2d Cir) 
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The Board concluded that the affiliated corporation, the new cor- 
poration, and the individual corporate principals all could be held 
jointly and severally liable for the unpaid backpay under principles 
of derivative liability arising in labor law and in the law of contempt. 
The Board initiated its contempt proceeding in the court of appeals 
on an ex parte basis, and filed, at the same time, a motion for an 
ex parte freeze on the assets of all the alleged contemners. The court 
agreed with the Board’s assessment that the pattern of fraud and eva- 
sion uncovered by the Board evinced a likelihood of further dissipa- 
tion of assets perdente lite unless the alleged contemners were re- 
strained from such action. The court further agreed with the Board 
that the restraint should run to third pestice— ~such as banks—holding 
the alleged contemners’ funds, and that ex parte relief was necessary 
to ensure that these funds were fiozen before the alleged contemners 
received notice of the commencement of the action. 

In another case,* the Third Circuit entered a contempt adjudication 
requiring payment by a Philadelphia union of contempt fines totaling 
$350,000. The union had been adjudicated in contempt of an enforced 
Board Order on several previous occasions and had recently been 
placed under a district court ‘‘decreeship’’ as a result of a civil RICO 
proceeding brought by the Justice Department. These fines, which the 
union must pay in installments over a 6-year period, were the highest 
ever assessed by the court of appeals in NLRB contempt litigation. 

Under the terms of the decreeship, several union officials were pro- 
hibited from holding union office, and when an intraunion election 
was scheduled to select new officers, a slate of candidates supported 
by the incumbents was opposed by a dissident slate. During the cam- 
paign, dissident candidates were threatened with physical harm if they 
persisted in opposing the proincumbent candidates, and the Board 
brought contempt proceedings, alleging violations of Section 
8(b)(1)(A) of the Act and the previous Third Circuit orders. The 
union’s contentions that the decreeship preempted contempt proceed- 
ings under the NLRA, and that the preelection threats did not violate 
the Third Circuit orders because they were unrelated to the 8(b)(1)(A) 
violations underlying those orders (all of which involved picketline 
and related misconduct), were specifically rejected by the special 
master. In addition to contempt fies assessed against the union, two 
former officials were fined $10,000 and $4000, respectively, for their 
role in the musconduct, and prospective fines of $300,000 per viola- 
tion were imposed by the court for future violations. 

Finally, in another unprecedented action, collection proceedings 
were initiated in a foreign country against two individuals who owe 
backpay under a supplemental judgment. In this case,’ the respond- 
ents, both Canadian citizens, closed their California facility while the 
unfair labor practice proceeding was pending before the Board and 
moved back to Canada. Subsequently, backpay proceedings com- 
menced with service of a compliance specification on respondents’ 


* NLRB v. Roofers Local 30, No. 89-3388 (34 Cir.) 
* NLRB v. Hopkins Hardware, No. 87-7120 (9th Cir.) 
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California counsel, and a supplemental order ultimately issued which 
the Ninth Circuit enforced. When the Board was unable to locate as- 
sets of respondents in the United States which could be reached to 
satisfy the backpay award, the Board authorized commencement of an 
action in Canada to enforce the Ninth Circuit’s judgment. With the 
assistance of the Justice Department's Office of Foreign Litigation 
and local Canadian counsel, formal collection proceedings were initi- 
ated and are currently pending in the Ontario courts. 
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X 
Special Litigation 
A. Litigation Involving the Board’s Jurisdiction 


In Dredge Operators v. Stephens,' a United States corporation 
sought to enjoin the Board from conducting an election. The company 
employed American employees on a vessel performing offshore 
dredging in Hong Kong pursuant to a contract with the government 
of Hong Kong. employer asserted that the Board was without ju- 
risdiction to conduct an election for the selection of a bargaining rep- 
resentative for the employees aboard the vessel because the 

under a Hong Kong contract and all work was to be per- 
formed outside the United Stes. The court found that these facts did 
not warrant departure from the rule that district courts have 
no jurisdiction over direct s from Board actions in representa- 
tion proceedings. The court held that neither of the arrow exceptions 
to this rule as set forth in Leedom v. Kyne,” or McCulloch v. Sociedad 
Nacional de Marinaros de Honduras,’ were applicable to this case. 
The court found that the employer failed to make out a case under 
Leedom because it could not show either that the Board clearly ex- 
ceeded its statutory authority, or that there was no alternative means 
to obtain judicial review. Further, the court found that McCulloch did 
not apply because, unlike McCulloch, the vessel was an American 
flagship, employed American seamen, and was owned by an Amer- 
ican corporation. In addition, the employer failed to show that the 
Board's actions would adversely affect relations between the United 
States and Hong Kong. Aacenliogty, the employer's complaint was 
dismissed for lack of subject matter jurisdiction. 

In Bakery Workers v. NLRB,* the union asked the court to compel 
the Board ito sustain the union's challenge of a disputed ballot, and 
to order the employer to recognize the union as the bargaining rep- 
resentative. The union argued that the court had jurisdiction under 
Leedom v. Kyne, supra, because the Board failed to consider the 
union's objections to the employer's allegedly faulty compliance with 
its Excelsior® list requirements. The court found that the Leedom ex- 
ception did not app y because the union neither alleged nor dem- 
onstrated that the Board ‘“‘violated a specific statutory provision.”’ 


'DDC. No. 91.2209 

7358 US 184 (1958) 

*372 U.S. 10 (1962) 

*799 F Supp. 807 (ED Pa) 

* Feceluor Underwear, 156 NLRB 12% (1966) 
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The court observed that the Act vests the Board with wide discretion 
over representation proceedings, and concluded that the Board's ac- 
tions were not an attempt to exercise power specifically withheld by 
the Act. Moreover, the court found that the Fay v. Douds® exception 
(which suggests distnct court jurisdiction over representation proceed- 
ings where the plaintiff has demonstrated a clear violation of constitu- 
tional rights) also did not apply. The court did fot reach the merits 
of this argument noting that Fay's continuing validity is extremely 
questionable and was not recognized by the Third Circuit. Finally the 
court re} the umion’s claim that the court had jurisdiction over 
the employer's alleged breach of the stipulated election agreement on 
ho peumils Gas Gis chactien capsemteal 'o put of Gp tapmenntetion 
process and is thus within the exclusive junsdiction of the Board. Ac- 
cordingly, the court concluded that the union had failed to show that 
an alleged breach of a stipulated election agreement constituted a 
basis for departure from the rule prohibiting district court jurisdiction 
over Board tation eedings. 

Similarly, court in Posadas e San Juan v. NLRB,’ the 
plaintiff-employer's Leedom claim because the employer ad failed to 
show that the Board's representation decision violated any specific 
Statutory command. While the employer argued that the Board's deci- 
sion conflicted with First Circuit precedent, the court concluded that 
to allow Leedom jurisdiction every time a Board representation deci- 
sion was alleged to be inconsistent with court of appeals precedent 
would vastly and impermissively ex Leedom beyond the narrow 
exception intended by the Supreme Court. Finally, the court held that 
it was without jurisdiction where the employer can point to no viola- 
tion of a clear statutory mandate. 


B. Freedom of Information Act Litigation 


In Alaska Pulp Corp. v. NLRB,* the United States District Court 
for the Western District of Washington held that documents nroceotinn wore 
by the Board in an aoe ee a proceeding were 

cag rar from di ure under FOIA Exemptions 7(A) and 
(C), 5 U.S.C. §552(b)(7)(A) and (C). Those exemptions protect from 
disclosure ‘‘records or information compiled for law enforcement pur- 
poses, but only to the extent that the production of such law enforce- 
ment records or information (A) could reasonably be expected to 
interfere with enforcement proceedings . . . (C) could reasonably be 
expected to constitute an unwarranted invasion of personal privacy 
.... The documents withheld included questionnaires and other 
correspondence sent to backpay claimants, correspondence received 
by the Regional Office from backpay claimants concerning backpay 
or compliance issues, and correspondence received by the Regional 
Office from the charging parties concerning backpay or compliance 
issues. In concluding that the documents were protected vader Ex- 


*172 F.2d 720 (24 Cir. 1949) 
"No. 91-1762 (ist Cir) 
*No C90-1510D (WD Wash) 
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emption 7(A), the district fourt found applicable the reasoning in 
NLRB v. Robbins Tire Co..? where the Supreme Court identified the 
mumuidation of employee witnesses by employers as a potential inter- 
ference with enforcement proceedings. The district court rejected the 
plaintiff's reliance on Deering Milliken, Inc. v. Irving,'° where the 
court held that Exemption 7(A) was not applicable to documents 
gathered by the Board in a backpay specification, because in that 
. the investigation was complete and the specification had issued. 

The district court here acknowledged the possibility that pressure 
could be — on employees while the investigation was still pending 
in the case. As an alternative exemption from compelled disclosure, 
court concluded that Exemption 7(C) was applicable be- 

= seeking to canal private information such as 

ses of employees. 


part the district court's decision that 
the aad y withheld from disclosure five documents pertain- 
ing to the "s implementation of the Equal Access to Justice Act 
(EAJA). The court remanded for a determination of whether the 
Board should disclose any reasonably segregable portions of the doc- 
uments. The court found that the documents fell within Exemption 2, 
5 U.S.C. §552(b\(2), which applies to documents “‘related solely to 
the internal personnel rules and ices of an agency,’ and within 
Exemption 5, 5 U.S.C. §$552(b)\(5), which applies to “‘inter-agency or 
intra-agency memorandums or letters which would not be available 
by law to a party other than an agency in litigation with the agency 
’ As to Exemption 2, the court found that the district court 
properly concluded from the Board's Vaughn index'? and affidavit 
that the documents contained information that was predominantly in- 
ternal. The court further concluded that three documents contained 
‘trivial administrative matters of no genuine public interest,’ falling 
within the ‘‘low 2°" category, because they contained information 
such as internal time deadlines and ures, and recordkeeping di- 
rections. Two documents contained litigation strategy, which the four 
concluded fit within the “*high 2°’ category for documents the disclo- 
sure of which would nsk circumvention of agency statutes and regu- 
lations. The court found that the disclosure of those decuments would 
compromise the Board's ability to defend itself in EAJ» actions. 

As to Exemption 5, the Schiller court agreed with the Board that 
four of the documents contained information which fell within the at- 
torney work- product privilege incorporated in Exemption 5, rejecting 
the plaintiff's argument that the documents must be created in antici- 
pation of litigation over a specific claim. The court found, however, 
that the fifth document did not contain the “‘litigation strategies" de- 
scribed by the Board in its Vaughn index, and therefore did not con- 
tain information privileged under Exemption 5. The court noted its 


*497 US. 214 (1978) 

S48 F.2d 1198 (4th Ce 1977) 

'' 964 F 2d 1205 

*Veughe ». Rosen, 484 F.2d 820 (DC Ce 1975), con demed 415 US 1974) 
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concer over the accuracy of the index, and stressed the importance 
of ensuring that an index is accurate “*in every detail."’ The court fur- 
ther discussed the requirement that agencies must disclose **[a)ny rea- 
sonably segregable portion of a record . . . after deletion of the por- 
tions which are exempt." Because the district court had failed to ad- 
dress segregabilsty, the court of s remanded for further proceed- 
ings to determine whether the sments contelasd guecnes tt 
could be segregated and disclosed. 


C. Enforcement of Board Subpoenas 


In NLRB vy. Postal Service,'* the District Court for the District of 
Columbia granted the Board's application to enforce a subpoena 
duces tecum which directed the Postal Service to produce the names, 
addresses, and places of employment of its employees eligible to vote 
in an election to be conducted by the Board (i.e., an Excelsior list).'* 
The Board sought the Excelsior list after a nonincumbent union filed 
a representation petition and the Regional Director determined that an 
election was appropriate. The court found that production of the list 
was not inconsiscent with the Privacy Act because the Privacy Act 
does not protect records which are available ‘‘for a routine use.’’ The 
court noted that the Postal Service had, in its own regulations, classi- 
fied “‘disclosure to labor organizations as a routine use. Moreover, 
the court found that disclosure was required to the nonincumbent 
union because the election petition process would be rendered mean- 
ingless if a challenging union was not given access to these materials. 
Indeed, the court held that production of the list would be consistent 
with both the NLRA and the routine use exception cece rape Bn 
Postal Service because both seek to permit and promot lity 
and right of employees to choose their saieive tes Sain rep- 
resentative. 

In NLRB vy. Frazier,'* the United States Court of Appeals for the 
Third Circuit reversed the district court's determination that the Board 
was not entitled to enforce a subpoena. The Board had su 
Frazier in an unfair labor practice proceeding based on a belief that 
Frazier had knowledge relevant to the issue of union recognition. A 
magistrate had the su request as a basic civil discovery 
dispute and denied the Board's motion to enforce the subpoena. The 
magistrate found that the Board had not shown how Frazier’s testi- 
mony was crucial to the Board's proceedings. The district court af- 
firmed the magistrate’s decision finding that it was not clearly erro- 
neous or contrary to law. The Board appealed the decision. The Third 
Circuit found that the subpoena determination was dispositive of the 
district court proceeding, and not merely a matter collateral to the 
Board's proceedings. Consequently, the court of appeals agreed with 
the Board that the district court committed legal error in failing to 
review de novo the summary disposition by the magistrate. In addi- 


*790 F Supp 31 
‘*Exceimor | nderwear wapta 
‘966 F 2d #12 
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tion, the court of appeals determined that Frazier’s testimony was rel- 
evant to the General Counsel’s unfair labor practice complaint be- 
cause Frazier’s testimony might shed light on the union recognition 
issue. As the court concluded, that was sufficient to warrant enforce- 
ment of the subpoena. 


D. Preempticen Litigation 


In NLRB vy. Illinois Department of Employment Security,'© the 
United States District Court for the Northern District of Illinois grant- 
ed the Board’s request for preliminary and permanent injunction and 
for declaratory judgment. The district court found that Section 900D 
of the State of Illinois Unemployment Insurance Act!’ is preempted 
by Section 10(c) of the NLRA. Section 900D provides, inter alia, that 
government agency backpay awards are to be paid to the individual, 
by check made payable jointly to the individual and the director of 
the department of employment security (IDES), for the purpose of re- 
covering the amount of unemployment benefits received by that indi- 
vidual. The Board objected to the practice of joint payee checks be- 
cause such checks infringe on the Board’s exclusive jurisdiction to 
remedy unfair labor practices. 

Relying on San Diego Building Trades Council v. Garmon,'® the 
district court agreed with the Board’s position that recouping unem- 
ployment benefits involves regulating conduct which is either pro- 
tecied or prohibited under Section 7 or Section 8 of the Act. There- 
fore, the court found that the NLRA preempts the conflicting section 
900D, and the state statute must yield. The court found the most in- 
structive case in the area to be that of NLRB v. Gullet Gin Co.,'° in 
which the Supreme Court held that the Board properly refused to 
allow the employer to deduct unemployment compensation from 
backpay awards before submitting the checks to the Board for dis- 
tribution. Moreover, none of the cases cited by IDES, which have al- 
lowed the recoupment of unemployment benefits from backpay 
awards, were unfair labor practice cases involving the Board’s exclu- 
sive jurisdiction. The court pointed out that requiring joint payee 
backpay checks, thereby giving the State a direct ownership interest 
in certain backpay awards, threatens the Board’s exclusive respon- 
sibility for redressing unfair labor practices. The court stated that the 
joint payee requirement would have a ‘‘debilitating effect on the 
NLRB in terms of cost and efficiency . . . [in that] the NLRB would 
either have to accept on its face that the joint check accurately re- 
flects the proper amount, or it would have to determine the actual 
amount of unemployment benefits received for the period covered by 
the backpay award.’’?° 


16777 F.Supp. 1416. 

'7 Til. Rev. Stat., ch. 48. para. 490D (1989) 
'8 359 U.S. 236 (1959) 

'9340 U.S. 361 (1951) 

201d. at 1419 
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Further, the court rejected the IDES’ argument that section 900D 
is Outside the scope of the NLRA. The court held that the IDES read 
Garmon too narrowly, and interpreted too broadly case law providing 
that the NLRA does not preclude a State from paying unemployment 
benefits to strikers. The court found that .ae Board does not dispute 
a State’s right to recoup unemployment benefits. Rather, the Board 
**merely desires that the IDES’ efforts to recoup these benefits be di- 
rected at the discriminatee after he or she receives the full amount 
of the prescribed backpay award.’’*' Accordingly, the court held that 
IDES’ overall objective of administering unemployment benefits is 
not being frustrated, and there is insufficient local interest to permit 
enfonwement of the state law under Garmon. 


E. Equal Access to Justice Act Litigation 


In two cases this year, the Sixth and Seventh Circuits disagreed 
with the Board’s finding that the respective petitioners were not enti- 
tled to any attorneys’ fees under the Equal Access to Justice ‘ct, 5 
U.S.C. §504. In order to evaluate whether the fees should have been 
awarded by the Board, the court of appeals must evaluate whether 
substantial evidence supports the Board’s conclusion that the General 
Counsel was substantially justified, that is ‘justified to a degree that 
could satisfy a reasonable person.’’?? The Sixth Circuit, in M.P.C. 
Plating v. NLRB,*> found that the General Counsel's position on one 
of the two issues was substantially justified, while it was not on the 
other. It enforced in part, and reversed and remar.ed in part, the de- 
nia! of a*torneys’ fees. The Board’s underlying decision found that 
the General Counsel was reasonable in alleging that: (1) the employer 
had discharged certain employees unlawfully for picket line conduct, 
and (2) temporary employees were unlawfully denied the opportunity 
for full-time employment due to the constructive discharge of the per- 
manent work force. On the larger striker misconduct issue, the court 
of appeals found that the General Counsel was substantially justified. 
The court agreed with the Board that when the picket line misconduct 
was balanced against the employer's egregious misconduct, it was 
clear why the General Counsel issued complaint and sought to require 
the employees’ reinstatement. As such, the denial of EAJA fees was 
appropriate for this issue, but not for the denial of opportunity issue. 
In reversing and remanding this part, the court held that the General 
Counsel was not justified because ‘‘[bjoth the factual and legal 
underpinnings of the position are shaky.’’?* 

The Seventh Circuit, in Quality C.A.T.V. v. NLRB,?> affirmed the 
Board’s finding that it was reasonaole in fact and law for the General 
Counsel to issue complaint and prosecute his case to a decisison by 
the administrative law judge. The General Counsel had alleged that 


21 Id. at 1420. 

22 Pierce v. Underwood, 487 U §. 522, 565 (1988). 
23953 F.2d 1018. 

241d. at 1025. 

25.969 F.2d 541. 
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two employees were unlawfully discharged for refusing for safety rea- 
sons to perform outside work on cable television lines when the em- 
ployees were wet. Once all the evidence was presented and the 
factfinder’s decision issued, however, the continued prosecution was 
unreasonable to the court. Accordingly, the couzt awarded EAJA fees 
and expenses for that limited part of the Board’s case. 


F. Bankruptcy Litigation 


In re Palau v. NLRB,?© decided that backpay accruing during the 
postpetition petiod in a bankruptcy proceeding as a result of 
prepetition unfair labor practice conduct is not entitled to administra- 
tive priority pursuant to 11 U.S.C. §§507(a)(1) and 503(b)(1)(A). 
The Bankruptcy Appellate Panel (BAP) here affirmed the finding of 
the Bankruptcy Court that no priority is warranted because no actual 
services were rendered by the discharged employee during the 
postpetition period. Reviewing prior case law in this area, the BAP 
distinguished Jn re Brinke Transportation?’ in which the same kind 
of Board backpay claim was accorded administrative priority status. 
The Palau court noted that in Brinke, the bankruptcy court had con- 
cluded that the employee offered consideration—even though he was 
not permitted by the employer to actually perform work during the 
postpetition period. The Palau court relied on Jn re Wheeling-Pitts- 
burgh Steel** for the proposition that where the employee does not 
work during the posipetition period, there is no postpetition benefit 
to the estate to justify the allowance of backpay as an administrative 
expense.2? The BAP therefore denied administrative priority, reason- 
ing that “*[bJecause [the employee] did not perform, give or furnish 
any actual services to the Debtor, the Board’s claim for backpay dur- 
ing the postpetition period does not represent actual or necessary 
costs of preserving the estate.’’*° 


26 140 LRRM 2437 (BAP 9h Cir.), appeal pending No. 92-55720 (9th Cir.). 

27135 LRRM 2769 (N.J.1989), affd. 135 LRRM 2800 (D.N.J.1989). 

78113 B.R. 187, 192 (Bankr.W.D.Pa.1990.). 

27 As part of a settlement agreement between the parties in Wheeling-Pittsburgh Steel Corp., this decision 
was later vacated and administrative priority was accorded for the Board's backpay claim. See 141 LRRM 
2274 (Bankr W.D.Pa.). 

© 140 LRRM at 2439. 
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APPENDIX 


GLOSSARY OF TERMS USED IN STATISTICAL TABLES 
The definitions of terms contained in this glossary are not intended for general application 
follow. Thus the definitions are keyed directly to the terms used in such tables. 


Adjusted Cases 


Cases are closed as “‘adjusted’’ when an informal settlement agreement is executed and 
compliance with its terms is secured. (See “‘Informal Agreement,”’ this glossary.) In 
some instances, a writien agreement is not secured but appropriate remedial action is 
taken so as to render further proceeding unnecessary. A central clement in an ‘‘adjusted”’ 
case is the agreement of the parties to settle differences without recourse to litigation. 


Advisory Opinion Cases 


See ‘Other Cases—AO"’ under **Types of Cases." 


Agreement of Parties 


includes both types. 


Amendment of Certification Cases 
See “‘Other Cases—AC"’ under **Types of Cases." 


Backpay 


Amounts of money paid or to be paid employees as reimbursement for wages lost because 
they were discriminatorily discharged or unlawfully denied employment, plus interest on 
such money. Also included is payment for bonuses, vacations, other fringe benefits, etc. 
lost because of the discriminatory acts, as well as interest thereon. All moneys noted 
in table 4 have been reported as paid or owing in cases closed during the fiscal year. 
(Installment payments may protract some payments beyond this year and some payments 
may have actually been made at times considerably in advance of the date a case was 
closed, i.¢., in a prior fiscal year.) 


Backpay Hearing 
A supplementary hearing to receive evidence and testimony as to the amount of backpay 
due discriminatees under a pnor Board or court decree. 


Backpay Specification 
The formal document, a ‘‘pleading,"’ which is served on the parties when the Regional 
Director and the respondent are unable to agree as to the amounts of backpay due 
discriminatees pursuant to a Board order or court decree requiring payment of such backpay. 
It sets forth in detail the amount held by the Regional Director to be owing each discriminatee 
and the method of computation employed. The specification is accompanied by a notice 
of hearing setting a date for a backpay hearing. 


z 
g 
d 


prior to issuance of the first tally of ballots. 


Charge 
A document filed by an employee, an employer, a union, or an individual alleging that 
an unfair labor practice has been committed. See “‘C Case’’ under “‘Types of Cases." 


Complaint 
The document which initiates “‘formal’’ proceedings in air , 
It is issued by the Regional Director when he or she concludes on the basis of a 
completed investigation that any of the allegations contained in the charge have merit 


specifying the time and place of hearing. 


Election, Runoff 
An election conducted by the Regional Director after an initial election, having three 
or more choices on the baliot, has turned out to be inconclusive (none of the choices 
receiving a majority of the valid votes cast). The Regional Director conducts the runoff 
election between the choices on the original ballot which received the highest and the 
next highest number of votes. 


Election, Stipulated 


An election held by the Regional Director pursuant to an agreement signed by all the 
parties concerned. The agreement provides for the waiving of hearing and the establishment 
of the appropriate unit by mutual consent. Postelection rulings are made by the Board. 


Eligible Voters 


Employees within an appropriate bargaining unit who were employed as of a fixed date 
prior to an election, or are otherwise qualified to vote under the Board's eligibility rules. 


a case. Thus, formal action takes place when a Board decision and consent order is 
issued pursuant to a stipulation, even though the stipulation constitutes a voluntary agreement. 


Formal Agreement (in unfair labor practice cases) 
A written agreement between the Board and the other parties to a case in which hearing 


is waived and the specific terms of a Board order agreed upon. The agreement may 
also provide for the entry of a consent court decree enforcing the Board order. 


Compliance 
The carrying out of remedial action as agreed upon by the parties in writing (see ‘Formal 
Agreement,"’ “‘Informal Agreement’’); as recommended by the administrative law judge 
in the decision, as ordered by the Board in its decision and order, or decreed by the 
court. 


Dismissed Cases 
Cases may be dismissed at any stage. They are dismissed informally when, following 
investigation, the Regional Director concludes that there has been no violation of the 
a : oo 


by the courts through their refusal to enforce orders of the Board. 


Dues 
See “Fees, Dues, and Fines.”’ 


Election, Consent 


An election conducted by the Regional Director pursuant to an agreement signed by 
all parties concerned. The agreement provides for the waiving of a hearing, the establishment 
of the appropriate unit by mutual consent, and the final determination of all postelection 
issues by the Regional Director. 
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Appendix lll 


C Cases (unfair labor practice cases) 


A case number which contains the first letter designation C, in combination with 
another letter, i.c.. CA, CB, etc., indicates that it involves a charge that an unfair 
labor practice has been committed in violation of one or more subsections of Sec- 
tion 8. 


A charge that an employer has committed unfair labor practices in violation of Sec- 
tion 8(a) 1), (2), (3), (4), or (5), or any combination thereof. 


A charge that a labor organization has committed unfair labor practices in violation 
of Section 8(b)(1), (2), (3), (5), or (6), or any combination thereof. 


~ harge that a labor organization has committed unfair labor practices in violation 
| Section 8(b)(4)(i) and/or (A), (B), or (C), or any combination thereof. 
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A charge that a labor orgamizabon has commutted an unfaw labor practice in viola- 

non of Section 8(b\4)i) or (i)(D). Prelumunary acnons under Section 10(k) for the 

ee ee oe Oe Ce ‘Jurnsdic- 
tional Disputes"’ in this glossary.) 


A charge that cither a labor organization or an employer, or both jointly, have com- 
mitted an unfair labor practice in violation of Section 8(e). 


A charge that a labor organize aon has committed unfai labor practices in violation 
of Secon 8(g). 


A charge that a labor organization has committed unfair labor practices in violation 
of Section 8(b)(7)(A), (B). or (C), or any combination thereof. 


R Cases (representation cases) 


A case number which contains the first letter designation R, in combination with 
another letter, i.c.. RC, RD, RM, indicates that it is a petition for investigation and 
determination of a question concerning representation of employees, filed under 
Section 9c) of the act. 


A petition filed by a labor organization or an employee alleging that a question 
concemming representation has arisen and seeking an election for determination of 


a collective-bargaming representative. 


A petition filed by employees alleging that the union previously cerwfied or cur- 
rently recogmized by the employer as their collective-bargaining represeitative no 
longer represents a majority of the employees in the appropriate unit an! seeking 
an election to determine this. 


A petition filed tb an employer alleging that a question concerning representation 
has arisen and seeking an election for the determination of a collective-bargaining 
representative. 


Other Cases 


AC: 


AO 


(Amendment of Certification cases): A petition filed by a labor organization or an 
employer for amendment of an existing certification to reflect changed cir- 
cumstances, such as changes in the name or affiliation of the labor organization 
involved or in the name or location of the employer involved. 


(Advisory Opinion cases) As distinguished from the other types of cases described 
above, which are filed in ané processed by Regional Offices of the Board, AO or 
“advisory opinion"’ cases are filed directly with the Board in Washington and seek 
a determination as to whether the Board would or would not assert jurisdiction, 
in any given situation on the basis of its current standards over the party or parties 
to a proceeding pending before a state or territorial agency or a court. (See subpart 
H of the Board's Rules and Regulations, Series 8, as amended.) 


(Unit Clarification cases) A petition filed by a labor organization or an employer 
secking a determination as to whether certain classification of employees should 
or should not be included within a presently existing bargaining unit. 
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(Union Deauthorizaton case) A petinon filed by employees pursuant to Section 
Hel) requesting that the Board conduct a referendum w determine whether 
umon's authority to enter into a umon-shop contract should be rescinded. 


UD Cases 


Unfair Labor Practice Cases 
See “*C Cases"’ under *“Types of Cases.” 


Unit, Appropriate Bargaining 
A grouping of employees im a plant, firm, or industry recognized by the employer, agreed 
upon by the parties t© a case, or designated by the Board or its Regional Director, 
4s appropnate for the purposes of collective bargamung. 

Valid Vote 
A secret ballot on which the choice of the voter is clearly shown. 
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Table 1.—Total Cases Received, Closed, and Pending, Fiscal Year 1992! 


Identification of filing party 
clo aan national local mot ann 
unions unions unions 
All cases 
Pending October 1, 1991 *26,919 11,247 2,532 1911 1,265 8,533 2,331 
Received fiscal 1992 38,943 14,84] 4,081 1,027 1,176 15,418 2,400 
On docket fiscal 1992 65,862 26,088 6,613 2,038 2,441 23,951 4,731 
Closed fiscal 1992 39,074 14,263 4,181 912 1,295 15,529 2,894 
Pending September 30, 1992 26,788 11,825 2,432 1,126 1,146 8,422 1,837 
Unfair labor practice cases? 
Pending October |, 1991 *23,696 9.640 1,954 908 1,044 8,047 2,103 
Received fiscal 1992 32,442 11,711 2,791 849 857 14,169 2,065 
On docket fiscal 1992 56,138 21,351 4,745 1,757 1,901 22,216 4,168 
Closed fiscal 1992 32,750 11,425 2,810 730 934 14,294 2,557 
Pending September 30, 1992 23,388 9,926 1,935 1,027 967 7,922 1,611 
Representation cases’ 
Pending October |, 1991 *2,958 1,555 $0 100 198 408 128 
Received fiscal 1992 6,076 2,996 1,254 158 289 1,130 249 
On docket fiscal 1992 9,034 4,551 1,823 258 487 1,538 377 
Closed fiscal 1992 5,860 2,707 1,342 164 325 1,090 232 
Pending September 30, 1992 3,174 1,844 48) 94 162 44 145 
Union-shop deauthorization cases 
Pending October 1, 1991 *78 —- ca — _— 78 aa 
Received fiscal 1992 119 oo —— — — 119 — 
On docket fiscal 1992 197 —_— — — — 197 — 
Closed fiscal 1992 145 — — a oxen 145 a 
Pending September 30, 1992 $2 —— —— a —— $2 —- 
Amendment of certification cases 
Pending October 1, 1991 ......cccccccccesceeveneeneeerennnes *10 4 1 0 a 0 1 
Received fiscal 1992 22 $ 5 4 3 0 $ 
On docket fiscal 1992 32 9 6 4 7 0 6 
Closed fiscal 1992 20 $ 5 3 4 0 3 
Pending September 30, 1992 ........ccccccccceeeenenees 12 4 1 1 3 0 3 
Unit clarification cases 
Pending October 1, 1991 *177 4x « 3 19 0 9 
Received fiscal 1992 284 129 31 16 27 0 81 
On docket fiscal 1992 4) 177 39 19 % 0 180 
Closed fiscal 1992 2” 126 24 1S 32 0 102 
Pending September 30, 1992 162 51 15 4 14 0 78 
' See Glossary of terms for definitions. Advisory Opinion (AO) cases not included. See Table 22. 


? See Table 2 > eS em. 
*See Table 1B for totals by types of 


from post-report adjustments to last year’s ‘‘on docket’’ and/or ‘ ‘closed”’ figures. 
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Table 1A.—Unfair Labor Practice Cases Received, Closed, and Pending, 


Fiscal Year 1992' 
Identification of filing party 
Total AFL- Team- Other Other Individ- | Employ- 
unions unions unions 

CA cases 
Pending October 1, 1991 *18,208 9,573 1,934 te] 1,003 4.794 0 
Received fiscal 1992 23,119} 11,632 2,777 818 79 7,093 0 
On docket fiscal 1992 41,327} 21,205 4.711 1,722 1.802; 11,887 0 
Closed fiscal 1992 22,785 | 11,342 2,787 718 876 7,062 0 
Pending September 30, 1992 18,542 9,863 1,924 1,004 926 4825 0 

CB cases 
Pending October 1, 1991 *4,216 59 18 a 28 3,250 857 
Received fiscal 1992 8,077 68 il 1 26 7,074 897 
On docket fiscal 1992 12,293 127 29 $ $4] 10,324 1,754 
Closed fiscal 1992 8,382 70 20 2 25 7,230 1,035 
Pending September 30, 1992 3,911 $7 9 3 29 3,094 719 

CC cases 
Pending October 1, 1991 *903 3 1 0 7 0 892 
Received fiscal 1992 684 2 0 16 17 0 649 
On docket fiscal 1992 1,587 $ 1 16 24 0 1,541 
Closed fiscal 1992 938 3 1 4 17 0 913 
Pending September 30, 1992 649 2 0 12 7 Cj 628 

CD cases 
Pending October 1, 1991 *129 3 0 0 1 0 125 
Received fiscal 1992 280 6 3 * 7 0 256 
On docket fiscal 1992 ct) 9 3 ® ® 0 381 
Closed fiscal 1992 278 7 2 2 7 0 260 
Pending September 30, 1992 131 2 1 6 1 0 121 

CE cases 
Pending October 1, 1991 14] | 0 0 3 3 133 
Received fiscal 1992 4s 1 0 0 6 2 6 
On docket fiscal 1992 186 2 0 0 10 $ 169 
Closed fiscal 1992 143 0 0 0 7 2 134 
Pending September 30, 1992 43 2 0 0 3 3 35 

CG cases 
Pending October 1, 1991 22 0 0 0 0 0 22 
Received fiscal 1992 oon... ccccccccesecnsssecereseeecnneenes 29 0 0 0 0 0 29 
On docket fiscal 1992 $1 0 0 0 0 0 $1 
Closed fiscal 1992 31 0 0 0 0 0 31 
Pending September 30, 1992 20 0 0 0 0 0 20 

CP cases 
Pending October 1, 189! *77 1 1 0 1 0 74 
Received fiscal 1992 ......... 208 2 0 6 2 0 198 
On docket fiscal 1992 285 3 1 6 3 0 272 
Closed fiscal 1992 193 3 0 4 2 0 184 
Pending September 30, 1992 92 0 1 2 1 0 88 

' See of terms for definitions. 

* Revised, higher than reported pendi=, September 30, 1991, in last year’s annual report. Revised totals result 


figures 
from post-report adjustments to last year's ‘‘un docket ‘ and/or ‘‘closed’’ figures. 
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Table 1B.—Representation Cases Received, Closed, and Pending, Fiscal Year 1992' 


Identification of filing party 
Total AFL- — Other Other | | vid 
cio sters | “ational local — - -} y 
unions unions unions 

RC cases 
Pending October |, 1991 *2,418 1,553 58 s 1% 1 — 
Received fiscal 1992 4,697 2,996 1,254 138 289 0 —_ 
On docket fisca’ 1992 7115 4549 1823 257 485 1 — 
Closed fiscal 1992 4538 2,707 1,342 164 325 0 — 
Fending September 30, 1992 2,577 1,842 an) 93 160 1 — 

RM cases 
Pending October 1, 1991 128 = — aa —— a 128 
Received fiscal 1992 249 — —— _ oe —- 249 
On docket fiscal 1992 377 — — — — oe 377 
Closed fiscal 1992 232 —- ca — — — 232 
Pending September 30, 1992 145 oe — — — —_ 148 

RD cases 
Pending October 1, 1991 412 2 0 1 2 407 — 
Received fiscal 1992 1,130 0 0 0 0 1,130 — 
On docket fiscal 1992 1,542 2 0 1 2 1,537 — 
Closed fiscal 1992 1,090 0 0 0 0 1,090 oe 
Pending September 30, 1992 452 2 0 i 2 7 — 

* See of terms for definitions. 

* Revised, higher figures chan reported pending September 30, 1991. in last year's annual repor. Revised totals result 


from post-report adjustments to last year's ‘on docket"’ and/or “‘closed"’ figures. 
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Table 2.—Types of Unfair Labor Practices Alleged, Fiscal Year 1992 


Number of 
cases 


showing 


A. Charges filed against employers under Sec. &(a) 


Subsections of Sec. (a): 
Total cases 


&aXl) 
Bani K2 
aX ins 
Maxine 
aX xs 
Sax 1 K2K3 
Bax iK2K4 
MaX 1 K2KS 
aX K3K4 
Man 1X3KS 
Max 1 X4KS 
Sani X2K3K4 
Sax 1K2KIKS 
Bani K2K4KS 
Ban 1 K3IK4KS 
San 1 K2K3K4KS 


MaxiP 
&aX2) 
&aX3) 
Max) 
&ax5) 


B. Charges filed against unions under Sec. 8(>) 


Subsections of Sec. 8(b): 
Total cases 


ROK 1) 
&bK2) 
&bK3) 
MOK) 
&oKS) 
&(OK6) 
&(OK7) 
&DKIK2) 
DK IMS) 
BOK IS) 
BOK 1K6) 
&(OK2K3) 
&OK2KS) 
&(OK2K6) 
BOK 36) 
BOK 1K2K3) 
BOK 1K 2KS) 
BK 1 K2K6) 
BOK 1 M3KS) 
BK 1K3K6) 
SOK IK2KIKS) 
BOK I K2KS KS) 


=.§8 
~~ 


“-~——NnNwwe S| = & & 


Appendix 121 
Table 2.—Types of Unfair Labor Practices Alleged, Fiscal Year 1992—Continued 
Number of 
cases =— | Percent of 
=| 
Recapitulavon 
Ox!) 7,800 had 
&0)xQ2) 1,300 141 
8K) $94 64 
&oK4) woe 10.4 
KS) 19 02 
BOKE) 26 03 
KX) 208 22 
Bl. Analysis of &(Dx 4) 
Tonal cases 8(>\ 4) 94 100.0 
BOOK 4KA) 62 64 
DK 4KB) “Sa $75 
BOK4AKC) 18 is 
SDN 4D) 280 29.0 
BOK 4KAKB) 2 ue 39 
$ os 
BOK 4B KC) $ os 
BOX4KAKBKC) 2 02 
Recapitulanon' 
BD AKA) 107 MW 
DK 4KB) 3S 62.1 
MoK4aKC) »” uu 
OK 4D) 280 29.0 
B2. Analysis of &(DX7) 
Total cases 8(>K7) 208 100.0 
VNR R—0. — LLL ss 79 
ROKTKB) ........ 16 77 
ROKTKC) 128 0) 
BOKTKAKB) 3 14 
BOKTKAKC) 3 14 
SOKTKBKC) 2 10 
BOKTKAKBKC) 1 0.5 
Recapitulavon 
BOKTKA) 65 nu 
MOKTKB) 22 106 
BOKTKC) in 63.0 
C. Charges filed under Sec. 8(e) 
ee 4s 100.0 
Against umons alone : — 4s 100.0 
D. Charges filed under Sec. 8g) 
Total cases &(g) 29] 100.0 
‘A cast may include allegations of violations of more than one subsection of the Act. Therefore, the wial of the 


vanous 18 greater than the total number of cases. 
Se lisa 


by the Act, and is included im all charges of employer unfair labor 


provision forbidding any type of employer interference with the nghts of the employees guaranteed 
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Table 3A.—Formal Actions Taken in Unfair Labor Practice Cases, Fiscal Year 1992' 
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> # i ej|ecce]] -| -colf - eco cc -scce 
4 iy bo elecesl|ici|ecco|li-| co ec “ece 
eC a 23:2 co ’ 
I PY ae ie te ee) bel ee ee 
fi 
¥ La alece||+| roof -| mo -8@ 220 
e | |8"s]seciele-eyel ee se gne- 
3 Jeep ayaevy spares) 2° #° avas 
PP Ge Eee Es eC ee 
iH 
: $38) 8 giz°°8| S= Br 288 
Wi |? : 


Types of formal acuons wken 


101k) mouces of heanngs issued 


Decusans by admunistrauve law yudges. total 


inal ULP decisions 
Backpay decissans 


Supplemental decissans 


Decisions and orders by the Board total 


' See Glossary of terms for definiuons. 
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Table 3B.—Formal Actions Taken in Representation and Union Deauthorization 


Cases, Fiscal Year 1992' 
Cass a Formal actions taken by type of case 
which Total 
Types of formal actions taken formal formal 
actions | tices RC RM RD UD 
taken 
taken 
Heanngs completed. tow! 913 8S2 772 2s 9s il 
Iniual hearnngs 166 784 es 24 86 ll 
Hearings on Gijections and/or challengers... 1” 138 178 1 9 0 
Decisions issued, total 751 735 60 26 ” 10 
By Reg»ona! Directors 702 686 $89 22 7s 10 
Elecuons directed 619 60s $23 16 6 0 
Drsmussals on record 83 61 6 6 + 0 


By Board 


Transferred by Regional Directors for invual de- 
cron 


Elecuons directed — 5 3 3 0 0 0 
Dismissals on record 2 2 1 1 0 0 


Review of Regional Directors’ decisions: 
Requests for review received 00... 


Board action on request ruled upon. total 
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Table 3B.—Formal Actions Taken in Representation and Union Deauthorization 


Cases, Fiscal Year 1992'—Continued 
Cases ia Formal acvons taken by type of case 
which Toxal 
Types of formal acvons taken formal formal 
actions | sions Rc kM RD 
taken 
taken 
Decisions on objections and/or challenges, tual. _____._.. a a 411 10 % $ 
By Regsona! Dwectors ct 66 Ss $ 7 0 
By Board ais 4i4 33S $ as $ 
In supulated elecuans 395 wi 
No exceptions t Pegional Directors’ 
243 240 


reports 
Exceptions © Region,  ccioms reports . 


Review of Regional Directors’ supplemental 
decisions. 
Request for review received... oy «0 2 
= — 
Board action on request ruled upon, total . % % »” 1 4 1 
Gramed 5 5 2 0 i 0 
Denied 2” 2 2s 1 2 i 
Remandec ‘ 7 5 0 1 ty) 
Withdrawn after request grand, before 
Board review 0 0 0 0 0 0 
Board decision after review. total 1 i 1 0 0 0 
Regional Directors decisions 
Affirmed ......... 0 0 0 0 0 0 
Modified 0 0 0 0 0 0 
Reversed 1 1 1 0 0 0 
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Table 3C.—Formal Actions Taken in Amendment of Certification and Unit Clarification 
Cases, Fiscal Year 1992" 


Cases m which Formal acvons taken by type of case 


Types of formal acuons wken formal acuons 
taken AC uc 


Table 4—Remedial Actions Takes in Unfair Labor Practice Cases Closed, Fiscal Year 1992' 


Remechal acnon wken by - 


eo. & BEI! | 
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Table 4.—Remedial Actions Taken io Unfair Labor Practice Cases Closed, 


Remeaa au whee by 
bamgtover 
Acton whee To a Fam 
Tous! Agreement of paries | oe, Onder ft - vas 
woe af ad rumen 
informal =| Formal et | manatee atormal | borma et uve law 
wettiemen deme ae meuge Boar Coun settiemers Ue wenn edge Board Coun 
PF By nemnher of cmptowers af 
tow 
btmptoyers offernd reuse 
me sail Ml wD a Pied 233 — — — _ —_ = 
COI ccc eeccceecen 326 3216 1 331 * i= ry —— — —_ — — -_ 
G6 eee ss ba) 332 ” be is — —_— — — — = 
Emptoyers placed op prei 
cent birng et 3368 330 1277 ’ i 1s 0 0 0 0 0 
Hewg tel ghee cored cd —- — — - — Cd $7 0 ty) 1 2 
Gpaies © cmployeen 
e............... 21 ae = == - -—- 21 2 0 0 9 0 
Employers recerwimg back 
my 
rom citer capioye a 
Teall 25¢e 21.193 So 632 ~ Me i378 3% 325 17 0 % 5 
from NOP ocEngiiower amd 
ae .. Cad “ a 0 0 0 (i) $ $ 0 0 0 0 
Eeptoyers roumburwd fa 
fees dues and fiers 
From caer emptoyer or 
wer sao > 222 0 9 a ou 7" aw) 0 0 1s 0 
bree hah cengiowey am 
237 te ta e 0 0 0 173 173 0 0 0 0 
— : + ——J Se 
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Tabée 4—Remedial Actions Taken im Unfair Labor Practice Cases Closed, Fiscal Year 1992' —Conunucd 


ie dteni al cae Gop Gide, tite, tb Gi Gils an Gad ab Gs Uae Guan en Een cap amb dain End cap GD Gan Gpautaten ana aba aaa 


Fy cingie cone eousfly conta to maase Gun ons eomniiss ection: Cestes, G2 wud conte: of ectem cxmnts G2 eunbe of cm eched 


Remedal aoe wher 
Eaugtoyer Uses 
ewer © 
AODOP Waker Taw all fom ©- ax 
Rec Agvemen of peur: =| ommend 
Tow Agucaen of pecs | ate Onder of vom om of ob Guan 6 
non of ad Pee? 
Intormae Formal wt | mametraree intorme bore owe ee wr 
wetiemenm Ue mcr ae mlgr board Can etiemes | demen ole Rowe (o-_ 
C. By anowee of meee OS : 
cowery. tonal S51.117.358 | SO425.945/) S224) © S31 as 94.722 | S629) 9%) See 41) | Sa pes sav Oo; sas ge1_ses 
Bactpey (me indes al) mone 
tary payments cacep: fees 
dues ad fines) 2 SAM ATT] MG424! Ae 1.176 RS 722) 42773% .on4 oD 623,615 anaes now o Ast "56 
Reumteremenm of fee dues 
ont fers 425.53; 365,731 176.705 6 0 ms) wares] we] ease ‘ o| «em 6 Q 
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Table 5.—Industrial Distribution of Cases Received, Fiscal Year 1992' 


cases | AC | ca | cB | cc] co] ce] co | oe | ABE rc RD 
UD AC uc 

Food and kindred products 1492} 1,223 925 284 x 2 0 0 4 252 187 6 59 5 2 10 
Tobacco manufacturers 10 10 7 3 0 0 0 0 0 0 0 0 0 0 0 0 
Texute mill products 235 206 177 27 2 0 0 0 0 29 23 0 6 0 0 0 
Apparel anc| other finished products made from fabric and 

simular matenals 272 235 190 3 i 0 0 0 1 44 23 3 x 3 0 0 
Lumber and wood products (except furniture) 365 aud 213 79 1 1 0 0 0 8 44 2 22 0 0 3 
Furniture and fixtures 399 344 286 $7 0 0 0 0 1 51 «0 1 10 2 0 2 
Paper and allied products 579 $03 rt 9 3 0 0 0 0 61 «4 0 1S 2 0 13 
Printing. publishing. and allied products 845 718 535 178 2 2 i 0 0 110 64 6 «0 2 0 1S 
Chemucals and allied products 619 539 415 117 5 2 0 0 0 14 SO 7 17 2 0 4 
Petroteum refining and related ndusines 179 153 115 31 3 2 1 0 1 24 17 0 7 1 0 1 
Rubber and misceliancous plastic products .................... 40 333 265 67 i 0 0 0 0 65 a4 0 21 0 0 2 
Leather and leather products 62 54 44 20 0 0 0 0 0 ® 1 i 6 0 0 0 
Stone, clay, glass, and concrete products ...__.................... 650 Sam 388 131 15 6 1 0 7 92 $7 3 32 4 2 4 
Primary metal industries 1,015 888 500 317 6 4 0 0 1 121 91 2 2 2 0 4 
Fabricated metal products (except machinery and transpor- 

tation equipment) 1,171 1017 “ae 248 9 x 2 0 2 145 100 7 38 5 0 4 
Machinery (except electrical) 1,049 905 8 201 24 4 i 0 7 13% 84 x 4d 2 1 5 
Electrical and electronic machinery, equipment, and supplies 3 630 484 174 2 0 0 0 0 $7 4l 1 1S 2 0 4 
Aucrafi and parts td 390 203 186 0 1 0 0 0 19 1S 0 4 0 0 0 
Ship and boat building and repairing 126 117 59 58 0 0 0 0 0 9 6 0 3 0 0 0 
Automotive and other transportation equipment .................... 853 760 454 Mie 2 0 0 0 0 BK 6 6 16 3 0 2 


Table 5.—Iindustrial Distribution of Cases Received, Fiscal Year 199Z'—Continued 


Unfair labor practice caves Representation cases Union de- | Amendment | Unit clar- 
cases cases cases 
cases | AIC ca | cB cc | co] ce | co] oe | AER] orc | Rm | ep 
UD AC uc 
graphic, medical, and optical goods, watches and clocks . 203 165 112 50 2 1 0 0 0 35 22 1 12 1 ! 
Miscellaneous manufacturing industries 321 293 178 105 6 1 0 0 3 26 16 0 19 1 1 
Manufacturing aneeee | 11947] 10,325] 7,387] 2,779 73 44 6 0 27] 1,504] 1,037 $4 413 37 75 ) 
Metal mining ....... ax 43 27 1S i 0 0 0 0 4 3 0 1 0 0 1 
Coal minim, 39 357 284 45 20 0 2 0 6 10 7 1 2 0 0 2 
Oil and gas extraction $3 4 % 5 0 0 0 0 0 12 7 0 3 0 0 0 
Mining and quarrying of nonmetallic minerals (except fuels) 89 71 Si 18 2 0 0 0 0 16 iE 1 4 1 Qa i 
Muing $59 $12 398 83 23 0 2 0 6 42 »” 2 10 i 0 4 : 
——————— 
Construction 47400) 3577) 2171 859; 291; 14 14 0 93} 1.145] 1003 68 74 3 0 1s Q 
Wholesale trade 1,984) 1,634 1,203 353 an 18 1 0 13 333 245 13 7S 6 0 il 
Retail trade 2834] 2,324] 1678 “0 7 1 Oo} 2%] 474] 320 i (16 18 2 16 3 
Finance, insurance, and real estate ............... 827 679 478 164 23 5 4 0 $ 137 105 6 26 5 0 6 
US. Postal Service . 2,504] 2,498 1822 6 0 0 0 0 5 5 0 0 1 0 0 
senger 530 ARK 320 57 7 4 0 0 0 1% 121 3 12 4 0 2 
Motor freight transportation and warchousing ......... 2,148} 1,735 1307 350 a4 20 9 0 5 398 323 12 63 2 ! 2 
Water transportation 165 184 &2 6 4 1 1 0 0 10 10 0 0 0 0 1 
Other transportation 475 ad 257 9% 20 17 2 0 2 75 oo 3 12 2 2 2 
Communication 801 679 47% 196 2 i 0 0 z 108 73 $ w” 1 i 12 
Electric, gas, and sanitary services 975 785 594 183 7 1 0 0 0 164 132 4 2k 2 i 23 
utilines S094) 4,135] 3,038 ae R4 a4 12 0 9 891 719 27 145 il 5 $2 
Hotels, rooming houses, camps, and other lodging places .... 80K 703 $14 173 11 3 1 0 T 100 7S 2 23 2 0 3 
Personal services 284 215 i177 35 3 0 0 0 0 67 UK 0 29 0 0 2 
Automotive repair, services, and garages ARK 266 200 % 5 i 0 0 4 120 94 4 22 0 i 1 
Motion pictures 1R4 164 Ka 73 5 1 0 0 1 17 9 1 7 3 0 0 
Amusement and recreation services (excepr motion pictures) 440 wl 233 123 1 0 1 0 3 7S 61 2 12 ! 2 1 
Health services 2,662 2,091 1,724 313 17 2 0 2 6 40 416 oI 66 20 3 58 
Educational services 258 204 167 34 3 0 0 0 0 SO % 3 1 0 0 4 
Membership organizations 731 664 323 327 6 4 2 0 2 56 # 2 5 0 0 il 
Business services 19541 15741 1,135 396 24 * 1 0 10 1 786 13 62 . 3 ” 


Table 5.—Industrial Distribution of Cases Received, Fiscal Year 1992'—Continued 


Unfair labor practice cases Representation cases Union de- | Amendment | Unit clar- 
All authoriza- | of certifi- ification 
Industnal group” ton cases | calion cases cases 
cases | ABC} cA | ce fcc] co] ce co | ce | AE orc | RM | RD 
UD AC uC 
Miscellancous repair services ill 78 Si 21 i 3 0 0 2 32 22 4 6 1 0 0 
Legal services 47 35 »” 5 0 0 0 0 0 9 Ly 0 1 0 0 3 
Museums, ari gallenes, and botanical and zoological gar- 
dens il 6 5 0 1 0 0 0 0 $s 4 0 1 0 0 0 
Social services 311 215 174 #0 i 0 0 0 0 87 70 9 17 i 0 » 
Miscellancous services 134 9% 61 33 1 1 0 0 0 35 24 2 9 i 0 2 
Services 8323 | 6672} 4378] 1629 19 23 5 2 9] 1504] 1,202 4i 261 37 ¥ 101 
Public admumistranon 131 86 6 20 0 0 0 0 0 4l 31 10 0 0 4 
Total, all industrial groups 38,943 | 32,442 | 23,119] 8077] 684] 280) 45] 22] 208] 6076) 4697| 249] 1.130 119 aT 2R4 
See Glossary of terms for definitions. 


' 
? Source: Standard Industrial Classification, Statistical Policy Division, Office oi: Management and Budget, Washington. D.C. 1972. 
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Tabie 6A.—Geographic Distribution of Cases Received, Fiscal Year 1992! 


Unfair labor practice cases Representation cases Union de- | Amend- nit | 
authoriza- | ment of | clarifica- ) 
and cation cases 
cas | AUT ca | cB] cc] | ce] oo | o@ | ABR] orc | RM | RD an — 
UD 
AC uC 
Maine 162 147 102 41 0 0 0 2 2 11 10 1 0 1 0 3 
New Hampshire 56 48 35 9 3 1 0 0 0 7 7 0 0 0 0 1 
Vermont re) “4 4! 3 0 0 0 0 0 4 3 0 1 1 0 0 
Massachusetts 1,263 1,100 823 217 29 18 0 2 11 142 114 2 26 2 0 19 
Rhode Island 167 144 122 19 0 2 0 0 1 19 18 0 1 0 0 4 
Connecticut 685 607 490 110 3 1 0 2 1 74 63 2 9 0 0 4 
New England 2,090 1,613 399 35 22 0 6 1s 257 215 s 37 4 0 31 : 
New York 4200 3,730 2,407] 1,118 91 63 6 8 37 497 383 35 ) 12 0 21 
New Jersey 1,672 1,419 954 368 47 37 2 0 ll 230 19% 8 24 v 0 14 2 
Pennsylvania 2,706 2,318 1,682 $13 59 4s 1 3 is 359 2778 12 @“ 9 1 19 
Middle Atlantic 8,638 7,467 5,043 +N 197 145 9 ll 63} 1,086 859 $5 172 »” 1 $4 z 
Ohno 2,344 2012 1,523 447 25 5 3 3 6 309 238 14 57 7 a} 13 
Indiana 1319 1,144 824 272 2 4 2 1 12 166 123 4 9” A 0 5 
Illinois 2,292 1,864 1,155 $23 113 34 5 0 34 “0 302 17 &8 9 1 tl 
Mochigan 2,308 2,020 1,454 $i2 % 7 0 2 9 264 205 2 $7 8 0 16 
Wisconsin 688 $13 378 120 6 $s 1 0 3 1S! 113 2 % 8 1 1S 
East North Central 8,951 7,553 5334] 1,874 209 55 ll 6 64] 1,297 981 39 277 % 5 wo ; 
lowa 247 170 134 34 2 0 0 0 0 16 64 2 10 0 ‘0 1 
Minnesow 589 424 318 86 15 i 0 1 3 148 106 4 38 3 2 12 
Missoun 1,069 XON $73 275 26 8 1 2 13 164 i! 5 4x 4 1 2 
North Dakota 55 43 37 4 2 0 0 0 0 11 8 0 3 0 1 9 
South Dakota 45 % 28 7 1 0 0 0 0 9 5 1 3 0 0 0 
Nebraska 97 14 57 is 0 1 0 0 i 20 13 2 5 0 0 3 
Kansas 257 203 152 51 0 0 0 0 0 54 38 1 15 0 0 0 i 
Wesi North Central 2,359 1,848 1,299 472 we 10 1 3 17 4x2 345 15 122 7 ry 18 
Delaware 85 65 “a 13 3 0 0 0 0 16 15 0 i 3 0 1 
Maryland 704 617 397 206 5 4 5 0 0 82 73 1 8 0 0 5 
District of Columbia 164 145 110 34 1 0 0 0 0 i7 11 1 5 1 0 1 
Virginia 471 413 317 94 2 0 0 0 0 58 a 1 7 0 0 0 
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3a 
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73 
a 
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1,223 
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44 
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1,201 


cB cc cD cE CG cP 
Bt 
7 
10 
3 
7S 
31 
17 
135 
354 


c 

Cases 
$51 
341 
on 
$38 
743 
3511 
$258 
$24 
254 
206 
1,509 
165 
234 
206 
921 
1,526 
i 
a4 
x” 
415 
123 
255 
61 
SA) 
1,581 


All 
cases 

613 
381 
114 
619 
871 
4077 
624 
60k 
312 
255 
195 
2779 
247 
1049 
171 
109 
$1 
4n 
155 
298 
7 
$38 
1,872 


Table 6A.—Geographic Distribution of Cases Received, Fiscal Year 1992'—Continued 
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Table 6B.—Standard Federal Administrative Regional Distribution of Cases Received, Fiscal Year 1992! 
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Table 68.—Standard Federal Administrative Regional Distribution of Cases Received, Fiscal Year 1992'—Continued 
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Table 6B.—Standard Federal Administrative Regional Distribution of Cases Received, Fiscal Year 1992'—Contunued 
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Table 7.—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1992' 


All C cases CA cases CB cases CC coms CD cases CE cases CG cases CP canes 
Pe | Per Per Per Per Per Per Per 
ale ne Badd ee oe tee ee ee ee ee ee 
meth 
Closed od closed Closed Closed closed Closet Closed Closed 
Total sumnber of cases closed _ 32.7590; 1000] ——]{ 22.785] 1000] 63582] 1000 ou; 1000 778i; 1000 143] 1000 Ni Moo 193] 1000 
Agreement of the parues 9.755 2798) 1000 7 .6R9 7] 1405 167 $87 $93 2 07 17 us 16 Sis w 35.7 
Informa! wttiement 9547 221 79 7614 334] 1367 163 “7 “7 2 07 16 Wi 16 S16 65 336 
Before rauance of complasnt 69991 D4] N17) SHI] 247] Los] 1 2a} 6S Ol — $s M4 mM) 64 “| MO 
After wsuance of complamt. before opening of 
hearing 2.905 76} 25.7 1.937 as M7 4) 1” 212 2 07 il 76 2 64 7 36 
After heanng apened. before issuance of admin 
istrative law judge's decision 4 o1 o4 ad 0! 5 00 o-—— —— oe — —— eo — 
Ford «tienen 208 21 7S 03 we 04 Pi) 95 o— 1 06 —_— + 20 
After msuance of complaum. before opening of 
heanng 142 o4 is ma 00 7 04 «2 a? 0 — 1 06 0 — 4 20 
Supulated decision s 00 0! 5 09 4 00 er; — 0 — er — 0 — 1 os 
Consent decree iM o4 14 is 00 33 03 &2 a7 .o— i 06 0 — 5 is 
After heanng opened & 02 07 $7 02 1 00 » os oe — oo — oj —— o— 
Srpulated decisson 9 00 0.1 9 00 % —~ er — 0 — 0 — oo; — 0 _— 
Consent decree 02 o 02 00 . os 0 -—— 0 — 0 — 0 — 
Comphanc wit a] so] i] is] 3] so] 7] as] i] ga] 


Table 7.—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1992'—Continued 


All ( cases CA cases CB cases CC cos CD cases CE cases 
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Table 7—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1992'—Continucd 
CA cases 
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Table 7A.—Analysis of Methods of Disposition of Jurisdictional Dispute Cases 
Closed Prior to Unfair Labor Practice Proceedings, Fiscal Year 1992! 


Number of | Percent of 
Methos ant wage of dapoucr an tou closed 
Tora) numiner of cases (soe beforr msuar ft of \ompnam 273 1a00 
=—SS——— 
Agreement of the parues anforma setiiemen: 103 ne 
Before | Qk) nouce ™ m7 
After 01k) nonce. before openung of }O1k) hearing 2s 92 
After opening of |(ik hearmg defor msuance of Borrd Gx mon and dewrmmavan of ds 
pure auenuem C) oo 
Compuance ea? Board decor and drwermunauon of dspue 2 07 
¥ itteee 19 aa 
Before |} Q(k) notce i) »? 
After }O(k) souce before opesung of |b) hearing ’ 29 
After opening of |(1k) hearing before msuance of Board dex sor and dewrmmraar of ds 
mer on 2 a? 
After Board dec mor and drermnavon of disper 0 00 
Dasmisaa —— . wn 180 
Before }Qk) nonce “a i348 
After |\Qrk) nomce. before opensng of |Gk) hearing - b] 2 
After opening of |b) hearing before issuance of Board Geman and dewrmmavan of as 
we 1 o«4 
By Board decision and determination of Gapue = 2 eo? 


' See Giossary of terms for definmons 


Table 8. —Dispasition by Stage of Unfair Labor Practice Cases Closed, Fiscal Year 1992' 
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afer Sagerme Coen aco 


aa 
Pe Po Load 
tap ¢ Gye Non r | —_) =| o 
ad a- baad a= = | com 
(homed (Cm ——_ 
Tow eumtes of (anes ke’ 5.790 2.755; ee] £2] ee ™ i] oe. 
Retr memes fo mtom he m5; S52] Tans “5 mi 7 
Afe esuamcr of (omptasr beter open of brag \ op) 12s os aM $2 B «’ 
Afe brareg grerc ‘wicr «sar of aimeowurer oo pdgr | 
in new re! 1Q 06 . e! o 
Afw stmmemreces ioe pedge Gn sem Detar mma 0 Roe 
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Ane Rad ar ahyeeg ieee we mdigy ee © 
ener a curppam 2” 208 oe 24 e635 5 1 5 
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Table 9.—Disposition by Stage of Representation and Union Deauthorization Cases Closed, Fiscal Year 1992! 


All R cases RC cases RM cases RD cas UD cases 
Stage of disposinon Number Percent | niumber Percent | number Pesceat | number Percent Number Percent 
of cases of cases of cases of cases of cases 

of cases of cases slosed of cases closed of cases hosed of cases 
Total number of cases closed 5,360 100.0 4538 100.0 232 100.0 1,090 100.0 145 100.0 
Before issuance of notice of hearing 1,900 32.4 1,203 26.5 119 $13 578 53.0 115 79.3 
After issuance of notice, before close of hearing 3,120 $32 2,618 $7.7 86 37.1 416 382 14 9.7 
After bearing closed, before issuance of decision “ 12 sé 12 1 0.4 12 i 1 06 
After issuance of Regional Director's decision 771 132 61 146 26 112 R4 77 15 103 
After wssuance of Board decision 0 — 0 — 0 — 0 — 0 — 
' See Glossary of terms for definitions. 


evi 


/4} 


Table 10.—Analysis of Methods of Disposition of Representation and Union Deauthorization Cases Closed, Fiscal Year 1992' 


All R cases RC cases RM cases RD cases UD cases 
Method and stage of disposition 

Number | Percent | Number | Percent | Number | Percent | Number | Percent Number | Percent 
Toral, all $360 100.0 4532 100.0 232 100.0 1,096 100.0 145 100.0 
Ss — 
Centificaion issued, wal 3.718 643 3,061 675 Ka %2 624 $7.2 x4 579 

After. 
Consent election 4) 07 37 os 0 —-- 3 0.4 2 14 
Before nouce of hearing 16 0.3 13 03 0 — 3 0.3 2 14 
After nouce of hearing. before hearing closed 22 0.4 21 os 0 a 1 0.1 0 — 
After hearing closed, before decision 3 0.1 3 0.1 0 — 0 — 0 -_— 
Supulated clecuon 3,174 $42 2558 56.4 on 29.3 San 50.3 6s 49 
Before notice of hearing _— 1,040 17.7 743 16.4 31 13.4 266 24.4 61 42.1 
After nouce of hearing. before hearing closed 2111 %0 1,796 396 37 15.9 27% 255 6 41 
After hearing closed, before decision 23 04 19 04 0 —— 4 04 1 07 
Expedited election 4 6.1 0 a 4 1.7 0 ae 0 — 
Regsona! Durector-durected elecuon SOD 8.7 429 95 12 $2 68 62 14 9.7 
Board-directed elecuon 4! 07 37 08 0 — 4 03 ty -~— 
By withdrawal. tou! 1,739 w0 1,319 29.1 100 43.1 340 —T 45 310 
Before nouce of heanng 686 11.7 wt ay 60 25.9 222 20.4 37 25.5 
After notice of hearing, before hearing closed 918 15.7 7799 17.2 34 14.7 105 96 7 48 
After hearing closed, before decision 33 06 28 06 0 —s 5 0.5 0 —_— 
After Regional Director's decision and direcuon of elecuon 121 2.1 108 24 6 26 7 06 1 0.7 
After Board decision and direction of elecuon 1 09 0 ane 0 —— 1 0.0 0 — 
fo a os 
By dismissal. total — 332 $.7 152 33 An 20.7 132 12.1 16 110 
Before nouce of heanng 154 26 43 09 24 10.3 87 8.0 1S 10.3 
After nouce of hearing. before hearing closed 68 12 22 0.5 1S 6.5 31 28 i 07 
After hearing closed, before decision 3 0.1 1 a 1 04 1 0.1 0 —- 
By Regional Director's decision 107 18 86 19 x 34 13 12 0 —~— 
By Board decision 9 0 -— 0 — 0 — 0 — 


"See Glossary of terms for defininons. [17 
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and Ur Clarification Cases Closed, Fiscal Year 1992 


Table 10A.—Analysis of Methods of Disposition of Amendment of Certification 
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Table 11.—Types of Elections Resulting in Certification in Cases Closed, 
Fiscal Year 1992' 


Type of election 


Table 11A.—Analysis of Elections Conducted in Representation Cases Closed, Fiscal Year 1992 
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‘The soual of representanon clechons reswhting m ceruficapon excludes clecuons held m UD cases which are included m the totals wm Table |! 


Table 11B.—Representation Elections in Which Objections and/or Meterminative Chalienges Were Ruled On in Cases Closed, Fiscal Year 1992 
Obpcvom anty Ohalienges anty Cones Towa otyechans Tome Chalienges* 
Nember | Percent Number | Poem Member | Peco | “OMe | Poco | Nemter | Percent 


| 

| 
Bek |i li 

é 

C 

a 

- 


91 a 
b 72 5 a) 0 — 
il > 


‘Number of ciecuom # what abpcuons wert ruled on 


 Nweminer of cincuam @ emat Challoner err ruind on mgardicw 
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Table 11C._—Objections Filed in Representation Cases Closed, by Party Filing, 
Fiscal Year 1992" 
Tow By emproye: By union By Dom parucs’ 
Percent Percent Percent Percent 
Number | oy cype | MOM | oy ype | NOM | oy ype | MEME | oy yee 
All representation elections 328) 1000 104 nu? 23 “es ul a4 
By type of cae 
RC cases 24) «61000 
RM canes $ 100.0 
RD cases | 1000 
By type of etecucn 
Cansent etecnons 0 _—_ r) — 0 0 — 
Stipwiened clectioms 20 | 100 @| |) «69 i" “4 
akc ................ 1 1000 0 — i 1000 0 —- 
Regoone: Derecior durected tie ons ™; 10 3s eae a $5.1 0 — 
Board deeced chectioss _....... 0 —_ 0 — 0 —_— 0 — 
ee of terms for definmons 


* Oyecuans Dy more than one party in the same Cases aft (cunind as one 


Table 11D.—Disposition of Objections in Representation Cases Closed, Fiscal Year 1992! 


Overruled Sustained’ 
oh ruled low ota) 
filed qua upon Number ruled Number ruled 
All representation elections ................... 328 124 204 14) wy | 63 wd 
Ry type of cane 

RC canes . 284 117 167 110 659 $7 Mi 
RM comes 5 0 $ 5 1000 0 — 
RD cases ” 7 32 26 81.2 6 188 

By type of elecuon 
Comser’ elecuons 0 0 0 0 — 0 — 
Supe lated ee vans 249 7 182 Ww 65.1 $3 4g 
Eapedned election _......... 1 0 1 1 100.6 0 a 
Regrona! Director durected elections ™ 27 $i 4) moa 10 196 

0 0 0 — 0 


' See of terms for definmons 
2 See Table 118 for seven elections held afer S were sustained in ® eclecuons in which objecuons were sustained. the 
Cases were widsequentiy withdraen Therefore in cases no rerun elections were conducted 
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Table 11E.—Results of Rerun Elections Heid in Representation Cases Closed, 


Fiscal Year 1992" 
Toma rerun Uxaoe No Ouacome of ongunal 
elecuons * cerufies wnsan Chosen elecbon reversed 
Num Percent Num Percent Num Percent Nember Percent by 
oe Dy type ber Dy type mer Dy type ‘ype 
All represemumor ciec 
 _ aes na 190.0 2s 33.3 s% «? 21 235.0 
By type of case 
RC comes -_ — 71 100.0 24 3348 “ 6.2 i8 24 
EEE 2 100.0 0 — 2 100.0 0 — 
RD cases iT 1000 4 Me 7 636 5 2773 
By type of elecuon 
Consent clecuons . _ 0 — ts) —_—— 0 — 0 — 
Supulaed chectos ......... 63 )000 20 u.7 a “3 17 300 
Expedied clectoms _...... 0 — 0 — 0 — 0 a 
Regonal) 3 = Dwector-dueceed 
GIG esse 20 100.0 . 20 12 “0 . 20.0 
Board-divected clections ...... I 100.0 0 a i 100.0 0 eS 
‘ See Glossary of terms for definmons 


‘More than | rerun clecuon was comducted mm 6 Cases. however only the final elecuon 6 im iuded m thi table 


Table 12.—Results of Union-Shop Desuthorization Polls in Cases Ciosed, Fiscal Year 1992 


Number of pods Epioyers mvotved (mumibe: cligitie w vat)’ Vald woes cam 
Resulting w or pam pe i» pols Cast for deauthor 
an euthonzation wed i ~~ ' wana 

Affihanor of umoe hokdang ume shop contract Reswiung @ comm Peron 
Tonal bg author war pon Tonal of weal Posen 
emia woul Number Jaa Perce Percent — Member | of wad 
Nwonter of wna Number of wnal clagetic 
Tora! 61 Pa] “9 3 S41 319 hae 222 2973 7s 29 %7 77 maa 
APL-O1O emons a B $3.5 2 “5 2528 Lal 320 1,720 on0 | 77 on 278 
Teamecrs Tt 2 "2 : sn 721 13 is v7 "m2 $43 33 12 7 
Other napona) wrsons 1 ) -— 1 100.0 226 0 a 726 1000 217 0 0 — 
Other focal emaons 6 5 300 5 300 hk 2s 73 ue 27 Pu @.2 23 67 

‘Sec ®aX3) of the Act requues thal to revoke 2 aman shop agrecment a mayonty of the empicyers chgsbie © woe must vor m favor of drauthorzapan 
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Table 13.—Fimal Outcome of Representation Elections in Cases Closed, Fiscal Year 1992' 


Electaams was Dy unsams Biec- Emptoyers cligidic to vow 
vans | 
Para penny a | AFL Gee | one 7 le chen 
utuons no ep . 
wor uniins quien umoms | ee cho er ao 
wer unaons 
A All cepersemtauan cincucns 

APLC Lin @) om on — — —— La] 144M) sis | $1,582 
Teameacn ios; WS ay —- av; — 655 “17! low — 
ine naponal emo: i Sa $3 — — $3 — a 63%] 291! — 
Othe local wmom 14 Sis ™ —— — — ™ 67 640); 12706 — 

| wimean clecuans om ™ 1904] 201.289 
APL-CWO +. AFL-CIO ni «a4 9 or —_ — 5 2461 1952 
APL-CWO +. Teameen 4! "0 n 16 16 — s 561 1233 #23 
APL-CWO +. National 12] 1000 12 si — 4 —_— 0 at On 117 
APL-CWO +. Lacal 44) 884 Ww sy; — 16 $ S015; 6425] 3426 
Teammerns + Laval *¢ Ts 7 — 5 — 4 2 asa ain —- 
Teammerns » Teamsirrn es] #875 7 —_— 77 — — 1 2% ras =— 
Nauonal » Lacal 4] 100 a — — + 0 6 924 924 — 
Local ». Local il a8 - — — -_—— % 2 12m na _ 

2 amon clecuons is a4 iw th 2 s v 22 17.335] 12977] 6318 
APL-CWO +. APL-C10 +. Teamaerns 2] moo 2 2 er — — 0 12 12 122 
APLC) + ALD + La... 1] 00 1 ! ae oa 0 6 2«2 242 #2 
APL-CWO +. Lacal +. Local i] 00 i 1 — — ti) 0 9) $9! $91 
Teamaen +. Local v. Local -_ - - 1] 100 Hi — i —— 0 0 “ “ — 
National ». Local ». Local — - = 1] 1008 1 —. — 1 0 cl 4 — 

5 (or more)ankee Clectons ...... 6] 0 6 ry 1 0 1 0 1.906 1.106 ws 

Total represemumon ciecuoms | 3599T 45] 1673 ‘0+ ase 6) io 1.926 | 219.7380] B3.579) Senos 
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1992'—Contunued 


Etecnom won by ums Biec- Employees chgibie to vor le cic 
vars un ors 
Para pacing ccc | Per- AFL Ome | Ome: i» —— 

re . fo rep ck. mo rp 

we umecns wins | owe cho won ao as Gena local =| Ove cho 
a unos umn wa 
uname 
B. Blections @ RC cass 
APLC io ar Ld May — — — S55) 198289] Bll] But —- — -— 79.17% 
Teamacn #75 aa8 ™ — “3 — — mM nN4e) 9989 — o-; — —- 74s 
Oahe) napona umeom ” $7.3 $1 — —. $1 — 7 609; 17% — — i 2h —— 3.320 
Other local emons m7] @T 1 —_Fi — — 71 oJ Sim) 62 S63 —_ a _-- 2.563 2615 
| amon checuans 2785 6] iss Ray “3 $1 71 LAN | 167005] S4a33] S811! 9989) 2.770 2563] 112.572 
APL-CWO +. APL-C1IO » aso 17 vi — — t lo” a | — — — Cid 
APLC) +. Taman ..... uw 7s 2s is 3 — — s 3410 oo 7 wo — — a 
APL-CWO +. National 12] M0 12 si... 4 —— 0 ty ws 7 — 19 — 0 
APL-CWO +. Lacal A 5 Ms 90; — — is ry 7557, S784) le — —- le 1.553 
Teammen + Lacal 9 7s 7 —— 5 — a 2 asa ain — 2” — i” « 
Teamacn + Teamsiers ® avs 7 —_— 7 —= — i 2% ons _— ras — — st 
National v. Local 47 10 7 —f — 4 0 0 924 4 — — 924 0 ri) 
Local v. Local Fi sik 9% -—— — — 9 2 12m 14 -_— —_—- -_—— 914 a4 
2) wmor elecuans i= ass im 9 2B s Pa] 20 16.992] 12083] S654 1357 W103 1 ome 4p 
APL-CWO ». APL-CWO +. Teamarn 2] moo 2 2 0 — — 0 12 122 122 eo — — 0 
APL-CW +. APL-CWO +. Local 1] oo 1 ~—. — 0 282 22 m2 — — i) 0 
Natoma! vy Local ». Local _.. 1 100.0 i a _—- 0 0 io) 4 —- -_— 0 te 0 
‘(or more }-wmean checnons 7 4] 10 4 5 9 0 1 0 on ~ pil 0 0 4 0 
Tow! RC clectiess — 2977 M41 14% v1 an so a0 1451 |] PROR6S |] G6OR4T 45.1697 11.599) Seed 6613 11688! 
C. Biect = 9 RM cow 

APL-CW ke is9 7? 7 —— — —_ ” iw mm mm —— — 1004 
a... 2 17 wa $ — $ — — 12 24) ms — ms -_—- -—— 126 
ORther nabonal unrons _ 1] too 1 — — t — 0 i! ii — — "Wi _— 0 
Ghee bed oes... — ’ 00 0 — — — 0 i as 0 —_— — —- as 
jane clecuons .. 63 206 3 7 4 1 bt) 1614 hy 3 iss it 10s 
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 195 2'—Contunucd 
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' See Giossary of term for definmons 
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Table 14—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 1992" 


Need YOR (ae @ Choco eo Sale © CaS @ Circo io 
—_ aa tor ems : | j Vow to suum 
Pane penny eam Tous ] 

—_ APL One | one | Ar Cae | one | caus fa 

com Tram he far mo Team i 
Tow ce am | cua naa nie Tom op an | Gud 2 | oo oe 

ane — |) = | une —_~ == 
, A All rcpereentanoe cas bare ; 

APLC 1277573; P54] SM — — —«] 42657) Peel Toe — — — “ST 
Teammecn 182 7329 ——f 7329 —_ —— Las (6 - + ant) — - 79.557 
Rie Raa a eRe Sali .™ — — i™ — ™ ip — ii» — 2s 
Ome xa emo 5.3% 1670 — — — 1 pr or ia? — _ — (oy 2 
hee cco 174G22) 247) Sit VRe! LM L799] 19.250] eae] Tees) fee] 1] Lee So 
APL) + APL-COO (om ee ie —— — — . 7 a -” —_— - “es 
APLC} + Teamsen 1208 oe « 773 — — ns eo or 162 — _ om 
APL OO + Nanonal 243 2 2 — in — i» 0 0 - 0 0 
APL-WO +. Lacal 65%; 472 12s — — le ais ae ™ : ” wo 
Teamaer « Loca! 4% . a — mM — is 12 . . 0 m 
Teamaen + Teammarns 2™ 161 — 16) — — "” Pal 21 — - » 
Nawond +. Local a 620 ole — — 3M m™m e ti) - — 0 r 4) 6 
Lace + Local Sad ww — — — we " oo — — o 16s 
2 enam ctecucms M99) 9642) 44ar7y) ioe “= is Bia 35 757 19 0 me 7m 
APL-C1O +. APL-COO +. Teams — 12 ta Li — —--- 1 0 0 0 — 0 
ee 2m I "7 —_— —_ Ley i 6 0 0 0 
APL-COO +. Local +. Local as) an LPs] — _— 106 4 0 (i) . 0 ° 
Teamaen v. Local +. Local —————E 32 322 —- 32 — 0 o o 0 © 0 
Nationa! 1. Local +. Local 32 wo — — ' nv 2 0 _ ° 0 i) 
Son more )}amece chectces = a5 ers w~ i 27 ’ o (i) o 0 0 6 
Tota RepFeNemianar cin pom _ 193,055 | Sees) 54458) ES67T] 2202] S457] 16963] @206] MT] 8152] Le] Le] «(ete 
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Table 14—Valid Votes Cast im Represeatation Elections, by Final Results of Election. im Cases Closed. Fiscal Year 1992'  ( commucd 
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Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 1992'—Continued 


Valid votes casi im clections won Valid votes cast m clections lost 
Total Votes for unions Votes for unions 
a ald Tonal 
Parucipating unions . Toul 
vorrs AFL- Other | Omer | YRS AFL- Other | Other | vores for 
cast Tean- am for no Team - na- 
Total cro eanes r bocal anion Total clo ams Gend local | #0 union 
umons wei | mons unions unions | “ons 
AFL-CIO v. AFL-CIO 7 7 7 —— —- — 0 0 er —— — —_— 0 
AFL-ClO v. Teamsters a4 47 37 10 ~ — 2 0 0 0 — —_—— 0 
AFL-CID) v. Local 3 3 3 — —~ 0 0 0 0 — —_—— 0 0 
2-union elections s9 $7 47 10 | 0 2 0 0 0 0 0 0 
Total RM elections 1,428 260 1$8 od 8 0 95 313 264 21 0 28 760 
D. Elections in RD cases 
AFL-CIO 22,134 6,98" 6,983 — —— — 3,988 3,956 3,956} —— — | — 7,207 
Teamsters 5,761 1,208 oe 1,208 ao a 640 1119 1.119 —— —- 2.794 
Other national unions 238 wy —— 79 — 28 35 — —— 35 — 96 
Other local unions 986 &O - — — 86 4i 258 — — —— 258 60! 
l-uwnion elections 29,119 8,356 0.983} 1,208 79 86 4697 5,368 3,956} 1,119 35 258 10,69% 
AFL-C10 v. AFL-CIO $1 a 49 — — —- 2 0 or — — — 0 
AFL-C1O v. Teamsters 13% 121 21 100 — — 3 0 0 0 — — 12 
AFL-C1O v. Local 611 $72 282 — —- 290 10 10 oj — — 10 19 
| 798 742 352 100 0 290 15 10 0 0 0 10 31 
AFL-C10 v. Local v. Local 437 433 329 — — 104 4 0 0 ——— —— 0 0 
Teamsters v. Local v. Local 32 32 — 32 — 0 0 0 — — 0 0 
3 (or more) union elections 69 465 329 32 0 104 4 0 0 0 0 
Total RD elections 30,386 9,563 7664; 1,340 79 450) 4.716 5,378 3,956) 1,119 35 268 10,729 
* See Glossary of terms for definitions. 
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Table 15A.— Geographic Disiribution of Representation Elections Held in Cases Closed, Fiscal Year 1992 


“umoer of elections m which representation | Number Valid votes casi for unions Eligible 

nghts were won by unions of elec- Sdember employ- 

Total toms 1 fem | Toul Tow | 
Division and State! elec. -_. Omer | Gener | conn | ployces | vad AFL- | team | OM | Other | votes for die 

6 | jot | CO | Te) | socal | sesemia- | Stetle | EY | Toul | CHO | SES | onal | (ca! | 20 union | “oom 
umons umons umons | tive was umions resents 
chosen bon 

Maine 9 8 4 3 1 0 1 363 347) es] ot] | 0 179 170 
New Hampshire 8 6 4 0 0 2 2 60s ss7} 20] 9) 37 0 14 367 251 
Vermont , 0 0 0 0 0 , 173 90 0 0 0 0 0 90 0 
Massachusents 87; ak] 13 3 39] 3,493] 3345] 1826] 1.250] 29] 193] 124] 4519] 1821 
Rhode Island 13 ? 5 2 0 0 6 316 300} 1] 1a 18 0 0 140 162 
Conmecucut 2} 612 10 2 0 0 20} 1,084 o2| a7] 38s] oo 0 2 4a 440 
New England . iso} 81 ss] 2 5 | 6034] 5651| 2871] 2010) 475| 226] 160] 2,780) 2864 
New York . | 2] ww] wl 3 10 17 135} 15087] 12311] 6574] 4499] 1033] 487] sss] 5,737] 7,225 
New Jersey 1} wl sal , 7 71] 8466] 7,186} 4138] 2836] 780] 109) 413] 3,048] 4853 
Pennsylvania 0 253) 123) @] 31 8 1s 130] 14650] 12912] 6410] 4095] 1161] 421] 733] 6502] 5,633 
Middle Atlantic 0 2} 35%) 2m) 9 19 ” 336] 38,303] 32,409] 17,122] 11,430] 2974] 1017] 1.701} 15,287] 17,711 
Onto | el sel st] 26 4 1 108} 10,772] 9.779] 4075] 3269] 654] 67 as} 5.704] 2824 
indiana mi) «| oat oun ‘ 0 63] 5648] $349] 2260] 1634) S31] 95 0} 3089] 1,537 
ss (es 23] wf] s7] 2 6 T 127] 13,780] 12248] Sseo] 3146] 1543] 46s] 821] 6668] 5,019 
Michigan 21} 93) of 3 , 0 108} 11843] 10618] 5207] 3929] 887} 192] 199] Sali] 4,445 
Wisconsin _| 1s} wo] a] os 0 2 65] 6174] 5,468] 2,705] 2.203] 356 Oo] 14] 2,763] 2506 
East North Cenwal . ase] 38s] 245) ant 1s 14 471 | 48.217] 43,462] 19.827] 14181] 3,576] 819] 1.251] 23,635] 16.331 
lowa so] 21 6 . 0 0 2%} 2389] 2104) osa] 437] 516 0 i] 1150 8R9 
Mime m3} 68} 4] oR 2 3 So} 4693) 4231] 2060] 1sas| 381 27 67} 2171 1,761 
MISSOUT The ee) ee) eT 2 0 os] ages] 4238] 1.759] 1.297] ais] 44 0} 247] 1290 
North Dakota 8 5 3 2 0 0 3 748 652} 313] io] 133 0 0 339 292 
South Dakota 9 3 2 ; 0 0 6 311 2KK 2] 83 9 0 0 196 52 
Nebraska . anise 10 4 3 , 0 0 6 416 351 i2| 14] 2% 0 0 179 114 
Kansas 4] 2] 68 ? 0 0 21] 2675] 2452] 1074] 860] 214 0 0} 1,378 10 
West North Central 32] 162] 13) 4 3 iso} 16.017] 14316] 6424] 4586] 1699] 71 os] 7892] 5.158 
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Table 15A.—Geographic Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1992—Continued 


Number of elections in which representation | Number Valid votes cast for unions Eligible 
nights were won by unions of elec- Number employ- 
Tou! mel gen | Tol | = 
Division and State' elec -_. Over | omer | KR | ployess | vam AFL~ | team | NT | Other | votes for an 
Hons | toa | Co | Te | 4 | local | resents | BDI | Case | Tol | CHO | ce | tional | loca! | 90 union 
sters | tional to vou unions unions - 
chosen ton 
Delaware 14 5 4 1 0 0 9 $02 465 246 184 62 0 0 219 6 
Maryland 69 26 15 9 0 2 43 3,579 3,227 1329 885 336 $2 56 1 898 871 
District of Columbia 7 4 2 0 0 2 3 1,606 1,330 1.260 263 6 0 Vi mi) 1,545 
Virgmia 34 18 13 3 1 1 16 3,130 2,306 1,421 1,209 95 94 23 1,385 1,057 
West Virginia 37 i4 i! 2 1 0 23 3,257 2,979 1,205 1,090 KA 27 0 1,774 702 
North Carolina 33 il 9 2 0 0 22 2,943 2,568 BYS 671 224 0 0 1,673 O94 
South Carolina x 1 i 0 0 0 7 930 878 255 255 0 0 0 623 71 
Georgia a 26 i8 7 1 0 22 3,057 2,650 1399 1,049 334 14 2 1,25 1818 
Flonda & 24 i$ 4 2 3 45 3,834 3,663 1,527 743 4Kx 71 225 2,136 sO 
South Adanuc 319 129 &S 28 5 ~ 190 22,838 20,566 9,537 | 6349] 1,633 258 1,297 11,029 7872 
Kentucky Ox 35 23 ll t 0 33 4,483 4,154 2,090] 1678 356 56 0 2,064 2,432 
Tennessee 6 24 14 6 4 0 3% Lees 8.238 3958} 3,351 420 133 54 4,280 5,174 
Alabama 45 16 1S 1 0 0 29 2,394 2,228 1,093 1 L's) 0 16 1,135 836 
Mississippi 29 18 14 4 0 0 il 4,475 4,152 199% 1361 122 15 0 2,154 2,309 
East South Cena! 202 93 66 22 5 0 109 20,350 18,772 9.139] 788) ORS 204 70 9,633 10,751 
Arkansas 20 9 x 0 0 0 ll 2,255 2,10 973 966 7 0 0 1,136 1,137 
Louisiana 32 14 ll 1 0 2 18 3,958 3,638 1300] 1,198 14 0 ay 2,338 599 
Oklahoma 29 10 * 2 0 0 19 2,425 2,057 85K 658 200 0 0 1,199 271 
Texas 95 42 25 13 0 4 53 11,305 10,231 4111 2,482 1,546 0 83 6,120 2,252 
West South Commtral nn... 2nceeeecccnnecenseeennees 176 75 $3 16 0 6 101 19,943 18,035 7.242} 5,304) 1,767 0 171 10,793 4259 
Montana . 4) 19 15 3 0 1 22 1,604 1,342 606 464 66 0 16 7% 443 
Idaho ........ 10 5 5 0 0 0 5 295 257 137 135 2 0 0 120 201 
Wyoming es} 4 2 1 0 4 219} 20; mi ss} 4s . 0 122 42 
Colorado $2 26 12 12 2 0 26 3,79 3,363 1,579 979 447 90 63 1,784 1,566 
New Mexico 20 9 4a 3 2 0 11 1,011 921 375 276 62 37 0 546 254 
TTT <tundemntinieesetemnmmess 29 il 7 3 0 1 18 4,687 3,753 1,836 1,309 3BR 0 139 1,917 1411 
Utah ...... 10 1 i 0 0 0 y 752 604 171 113 45 13 0 433 7 
a 24 10 4 6 0 0 14 1,039 960 418 258 160 0 0 $42 298 
Mountain 194 85 $0 28 5 2 109 13,406 11,400 5.200} 3,589] 1,185 | 4x 278 6,200 4222 
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Table 15A.—Geographic Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1992—Continued 


Number of clecuons m which representation | Number Valid wots cast for umons Edogutiie 
nghts were won by unions of elec- Numt employ 
Division and State' elec- Other which | ployees | YH AFL. Omer | omer | vos for | 
AFL- Other | no rep- votrs Team na Choosing 
tons Team- | ne- cligibie Total cio local | 90 umon 
Tol | ClO sters | tional | OM | Peseta | cue Cast unions | ™™ | GORD ans rep 
chosen ban 
Washington .. 125 $2 3” 13 0 9 73 5,099 4290; 2287] 1,497 oy 17 49 2,003 2443 
Oregon 67 27 13 7 3 4 «#0 3,078 2,604 1,406 673 237 232 264 1,198 1,376 
Califomia .. 390 182 107 65 3 7 208} 21,979 17,787 79, 4808) 2546 328 209 9M 8.750 
ee 19 $ 2 3 0 0 14 ipl! 806 291 212 ” 0 0 $15 eo 
Hawa 22 16 14 2 it) 0 6 was 713 0m 252 S4 2 0 405 M7 
Guam 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Pacific 623 282 166 9 6 20 341 32012] 26200; 12,183] 7,442] 3260 s79 902 14917 13,000 
Puerto Rico ... «0 23 6 7 0 10 17 2,394 2,125 1,315 wag 166 0 Joo 810 1214 
Virgin Islands 5 2 1 0 0 i 3 116 Ww «0 18 0 2 9” 17 
Outlying Areas . 45 25 7 7 11 20 2,510 2,224 1,355 07 166 0 782 hoy 1,231 
Total, al) States and arcas 3599 | 1,673} 1,048 456 61 108 1,926 | 219,730] 193,035 | 90,900 | 63,179) 17,719) 3,322 | 6,680} 102,135} 83,379 


‘The States are grouped according to the method used by the Bureau of the Census, U.S. Department of Commerce. 
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Table 1SB.—Geographic Distribution of Collective-Bargaining Piections Held in Cases Closed, Fiscal Year 1992 


Number of clecuans © what mprcscntapon | Number Valed wots Cas for umom Eingstue 

ngms were won Dy umsoms of clec- Namiber employ 

Tonal cide | = on Tu | 

Divison and Susie ck. Outer phoyees APL Gther | wous for = 
mors | rey = Tem | oe 7 4 cig 7 Tot | GO —_ aaa focal | mo umon = 

oon | amos | wees | © a ons | rescmua 

hones van 
Maine - 9 s + 5 1 0 1 . MM? lon oo 61 4 0 i” 170 
New Hampshur — 7 $ . 0 0 1 2 wT Sw 213 1” 37 0 7 » 243 
Ee 7 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Mansa husctts 73 4) 2 " i 5 32 24% 2 im Ww! 201 «3 7 Lim ~ 
Rhode Istand - i 7 $ 2 0 0 4 as 2e9 i” 14) is 0 0 i” 162 
Connecucut 27 12 10 2 0 0 is we 525 43) 321 w~ 0 2 Ww) —s 
a EEE 127 73 an 2 4 Sa 4620 4.s5 2175] 1396 a 226 1% 21% ios 
New York ae in 7 w 10 16 113 13,867 1144] 5953] 4059 el ane a3 5.191 6511 
New Jersey 14 “3 80 P a] 1 7 63 7421 6.590 3.7701 2687 ony 109 325 2.620 4.0 
Pennsylvania 210 10% ” Pa] % 13 102 12,521 11040) S268] 3253) 1004 2! $80 $,772 4.84 
Mukiic Adantx ooo 322 184 a3 hy »” mm] M209 2.774) 14991] GIT 24M] 1Pi4] 138 13,783 15.275 
Omo 165 53 Se 2 4 1 #2 9.760 &430 39) 3.105 644 67 a5 sin 2489 
indiana — 91 a 2s 14 a 0 an $07 4.799 i973) 1477 “| ws 0 2.786 1333 
imos ... ima Ls) $1 "9 $ il ” 11,720 1,44 4499] 29597!) 1004 NO ™ 5,797 357% 
Michigan 162 Ld 80 »” i 0 2 9.215 ~ ae 3847) 2.70 a4 192 n 4.50) 2K 
Wisconsin 44 “7 2 13 0 2 “ 3,673 3,280 1586) 1178 204 0 4a | 694 12% 
East North Cental we v7 10.904) 2.987 

I tae rreteeeniastienrmasememennnes 45 24 16 7 0 0 0 1 KRY 
Munnecsou 7a $7 4 9 2 5 35 3,962 3,393 1.757] 1.334 329 27 67 13M 1622 
Mussoun " ” % 26 s 2 0 4 3,78 30 1294 929 321 44 0 2015 7S 
North Dakow 7 $ 5 2 0 0 2 ™ ow wR 175 133 0 0 3H 292 
South Dakota ® 5 2 i 0 0 5 ww! 27 91 a5 ® 0 0 188 $2 
Nebraska . ‘ J i 0 0 4 2” 2” 128 100 2® 0 0 mM 14 
Kansas — 3x7 9 12 7 0 0 i8 2,321 21301 897 708 1® 0 0 12M m2 
West North Central 7 276 - 105 % 4 3 128 13,458 12,023 S328 | 3.736] 1,453 71 ox 6.05 43% 
e+ od 
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Table 1SB.—Geographic Distribution of Collective-Bargaining Elections Heid in Cases Closed, Fiscal Year 1992 —Contnued 


Number of clocuams @ whach mproscntanon | Numircr Vaied vores cast for umoms 
nghe were wan by umm of clec- 
Tow! ad roe 
" wenat wal Other 
Drvesor and Sumac cx APL. Other Oter | no xp phoyers eames APL — = Other 
ans Team na chgibic Tonal ow kaa! 
Tow | CO au | Gand joel | room > vane cm aio | uonal anions 
une wnians | SO" | tive was unnams 
chosen 
ickewr . - 3 $ 4 1 6 0 5 iad *) 246 ina 2 0 0 — 
Maviess .......... oo 24 3 g 0 2 % 3,333 soos 122 au ww $2 «© 
Dustnct at Cotumina 6 4 2 0 0 2 2 1 See 133 1,257 26) 6 0 wi 
Vegee . N 1 " 5 1 1 16 2855 2560; 1285] 1073 ” 4 23 
Wow Virgima “4 \4 Tt 2 i 0 20 3.2 2.953 1200; (oO #3 Pai 6 
Nort Carotma 27 4 * 1 0 0 cn 2.628 228i 203 Sa mm 0 0 
South Carotma . 1 1 0 0 0 7 gw am 255 255 0 0 0 
(oorgia 4) 24 17 6 i 0 17 2.513 2157 1125 4) do 4 0 
Phowrds | 21 i3 5 2 A ~ 503 3,396 i3a4 657 4h 7 225 
South Auanta 2K? 1 a 2s $ . lod 21m 19,004 8.797) S.793] 1,457 2% 1289 2 
Kontucty | om 19 TT ’ 0 2] 3262] 3020] 14%] 106] ma] % o} see] tse z 
Tonnessoc 47 21 12 $ a 0 26 TOs 7923 3.360] 2857 416 i33 S4 3665 457 
Alahema 7 13 12 i 0 0 24 1,770 | pa *OD 714 me 0 0 Less 354 
Missisnepp: mM» 7 B 4 0 0 a 4.128 3533] 1A] Leo] «1D 1s 0 1.97 2.031 
baw South Contra! 167 «2 © 21 5 0 aS 16,859 15,520 7472] 6.356 SK 204 S4 * 04s & DR? 
= 4 
Aran 16 6 6 0 0 0 10 iw 1 k66 #20 a13 7 0 0 1046 904 
Lowruane 27 13 10 1 0 2 i4 Avi4 5404 i211 1,120 5 0 Lt 2.193 $17 
OR lahore 22 9 7 2 0 0 3 1.376 12a at} neg ins 0 0 7 205 
Tess ... n M4 20 i 0 5 us * ORO 7.758 | 3090] L554] 1466 0 0 4 66e is” 
Wes South Central 137 62 4s 14 0 5 + 7s 15,762 14.270] S25] 3806) 166 0 1S8 R.O45 3.205 
Montana 33 1s W 5 0 1 is 1.46) 1,206 $25 “3 io 0 % 6nl Mi 
bdaho 9 4 4 0 0 0 $ 200 226 109 107 2 0 0 117 166 
Wvoming * 4 2 i 1 0 4 219 200 ™ $$ is s 0 122 a 
Coborado a 20 9 9 2 0 22 aL | 2,798 1.237 72% 386 ~ 63 1561 in 
New Mean 19 » 5 5 2 0 iT 979 mRY 355 256 62 7 0 SM 222 
Anzona 24 10 6 5 0 1 14 4492 5,566 1701 1.250 480 0 i” 1,787 1310 
(uh * 1 1 0 0 0 7 377 358 126 113 0 13 0 232 7 
Nevada . 21 9 5 6 0 0 12 932 62 MS 211 184 0 0 ” 214 
Mountain 164 7 2s 5 2 93 11a 10,105 4.564] 3,103] 1,035 i. 277 S84) 349) 
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Table 15B.—Geographic Distribution of Collective-Bargaining Elections Held in Cases Closed, Fiscal Year 1992 —Contunued 


Numer of clocuons @ which representanon | Numer Vahd vous cast for umoms Elagstiic 

nghts were won by unions of clec Naser employ 

Gans m Total os m 

Teaal wtuch of em valed Oue: Tota! 

Diwan and Suc che Onher Phoyees AFL Other | wots for =— 

fucams ar. Team fa Cas | ap chigibic was Total cn vem _d local (| nO umon chaszing 
Tonal cw send local | room cam scr | tonal rp 

uo | unions | “08s | teve was ou os wns | resemta 

chosen bon 
Wasting tow v7! = 2 i! 0 7 a7 4202 3,575 1976] 1,253 “m2 17 04 is 2171 
Oregon : $1 Pa | 9 6 3 3 w 200) 1.78 1.040 aus 1s4 200 252 7 | 0e* 
( attornua 8 it ” 63 a 7 182 18,OK2 14.347] 6481 3915] 2017 328 29 75% 7,571 
Alaska 19 $ 2 3 6 0 i4 ipl ®On 291 212 ” 0 0 Sis a4 
Howe .. 22 16 14 2 0 0 6 La 73 ve 252 S4 2 0 aos a7 
Guam 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Pacd« S0i 252 ae aS 6 17 249 26.233 21.199) 10084] 60656] 2605 $47 ROS 11095 11.241 
Puro Rxo .. w 33 6 7 0 10 16 i9M 1 oR 1,146 wy 106 0 S91 $43 1214 
Vergen ts‘ands . 2 I 0 0 1 2 ad 67 33 i 0 0 22 44 17 
Outlying Arcas . a a 43 2s 7 7 0 il is 2018 1,756 1,179 id 166 613 $77 1231 

———— 
Total, all Suates and aca... 2993] 1.492 921 411 wo 100 1.501 | 185.556] 162,649] 75,9591 51.5599] 15.260) 3.208 $932 86,090 | 67,370 
‘The States are grouped according to the method used by the Burcaw of the Consus. US Deparment of Commerce. 


Numer of clecuons m whuch representanon | Number Vad votes cast for umons Elastic 
nghts were won by wmons of elec. on empioy 
Toul Sach | cfem | Toul ean Tow | * 
what units 
Drvisson amd Staac’ elec AF Omer | one no rep- | Poyees me APL- | teas na | Omer | vows for) 
Dons Team- | me- cligubie Total a1 local | no umon 
Tol | ClO sess | tonal | 2 | were > wane cast unions | | Gone | os rp 
umons sion wmons | tive was unsons resemta” 
Chosen ban 
New Hampshure ! ! 0 0 0 i 0 . 7 7 0 0 0 7 0 . 
Vermont 1 0 0 0 0 0 1 173 ~ 0 0 0 0 0 ~ 0 
Massachusetts "= 14 7 $s 2 0 0 7 1,057 1041 624 Say on 0 7 417 R4) 
Rhode island ___ 2 0 0 0 0 0 2 il i i 1 0 0 0 10 0 
Connecticut - $ 0 0 0 0 0 $ 168 187 4 o4 0 0 0 A) 0 
New England 23 Ly 5 2 0 1 is 1414 1.306 ove ol4 i! 0 4 aay 
New York - 44 12 8 3 0 i 2 1,320 1,167 621 c< e % 3 &2 Sa 714 
New Jersey is 7 4 3 0 0 . O45 S96 3Ox 1” in tt) ae 228 473 
Pennsylvania __. 43 1s i0 3 0 2 28 2.129 1872 11a 4) 417 0 ins Tw Ile 
Middle Adanta 92 Aa 22 9 0 3 38 4.094 3635] JIM] Lau et 3 SO 
Ohi . BD $ 1 4 0 0 26 1M12 oa 376 leo 210 0 
Indiana .. 20 $ 2 3 0 0 is 64! $90 287 187 1” 0 
Ulunots x” 10 6 3 i 0 2” 2,060 1812 94) 1” a4 ” 
Michigan _. _ ” i3 il 2 0 0 26 2.628 2.270 1360] 1.180 73 0 
Wisconsin A 13 i 2 0 0 18 2.501 2,188 11197 102s 7a 0 
East North Central 160 % BF | 14 i 0 114 K.R42 7809) 4083) 3277 Seo 
lowa ............ $ 0 0 0 0 0 $ 4 271 101 aD | 7% 0 
Minnesota .. 21 6 3 3 0 0 1s 7 6M ww 251 $2 0 
Missoun ......... 32 7 3 3 0 0 25 1,147 729 46S 3Ox 97 0 
North Dakotw .. I 0 0 0 0 0 i 14 13 $ $ 0 0 
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Table 15C.—Geographic Distribution of Decertification Elections Held in Cases Closed, Fiscal Year 1992—Continued 
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Tabi: 15C.—Geographic Distributica of Decertification Elections Held in Cases Closed, Fiscal Year 1992——Continucd 
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Table 16—industrial Distribution of Representation Elections Heid in Cases Closed, Fiscal Year 1992 


Valet worm cas for wmoms 


Number of ciechoms © what repecacmta Num Eiugim 
ban ngh® ecrr ear ™ una we = 
Number paowers 
. = 
moms | roe | oo | eee | me | ON eee | cage | | tot | GO || | ce [moun | ag 
ences | | Oe ces | te © wow oem won | rp 
en menu 
= tor 
Chosen 
Fool ed teed potas | 157 3 J] 32 ! 2 “) Mary] fe 59% ayn "3 Pa a’ 674) “mne 
Teatie mall prodka pa) I 7 1 1 0 © Mas 1 Lee Li7s im a ~~ ise "5 
Appear! and other fshed rade > mak from taten 
a uma Masienad Pa) * . 0 0 0 1s 430 407) 1.335 133 1 oe 0 2337 12 
Lember and wood produce (cacept fore) _.___.. se MS 10 % i 0 a oa) Seas 15% 1AM Pad) yan 26 2a Lim 
Furnaure and futures — x7 ihe) ta 1 0 ‘ 21 arm 4337 vu iMi 2S i i“ 226 782 
Paget and allio’ a we 13 7 C) @ Pa) 202 as 12% w™ lee 72 4 1273 iin 
pebieteng. and died prods... % & Pa) 2 1 2 « Soe 1-7 126 im ti se Pad 23%) Li" 
Cems ow det pots Sa 7 it $ 0 t x7 2918 2.410 1 @S2 «52 107 . 24 1338 #75 
Pewoleum ecfining and relaed wdvarncs - 7 6 5 i 1 i i om oe wo 235 s 3] ” iw im? as 
Rutter and mmocilancos plesk podas .... $s is 10 7 1 ° “ 4M 4a 1 a34 15% ams i3 0 2572 = 
Leathe ad koh prods... 7 ? 2 2 0 0 0 $ ww asa aur py 0 0 iow 4% “ee 
Stone, clay, glam, and conceee peodas __... = ~ » 12 $ (3) 5 a 527% la" 1455 oe 377 0 1s? SM] 1 
Pome cul odes = ny Ma 26 3 i 4 $s 9672 nme 3.574 amt 342 is % S400) low 
Fabricated metal products (cLcept machinery at Wane 
pOranGe CQUIpMen a - a * $ 0 1 “4 6.716 6971 26% Pm») | a 0 3 M42] Le? 
Machmery (cxcept clectxcal) 1a 4 2 & i $s 4s 0679 6 ltt 1” 1A” 5% 2 vo to lo 
Biectxal and clecwonk macheecry. cep ad 
wTpl An 10 7 t 1 i Pa 4,720 an 137 1.065 3S 10 wr 2175 = 
RREEE GRO GED enneeenenesee 61 24 1 b 0 1 v 4779 San 27" 240 175 24 1m i 2 
Stup and bos! Ouskdng and repering " 6 5 2 6 0 1 5 Nad Pa] i277 125 0 ° 2 167 % 
Awmomouve and offer Wansporahes equipment 1s 6 s 0 i 0 9 ‘06d 4221 i 9 1437 4 n” i" i332] 3M 
Measunng analyzing and controlling inerument, pho 
tograptx.. medxal. and oppcal goods watches and 
clocks — 7 9 6 | 0 0 12 10% wes 332 133 "9 2» 0 633 V2 
Mra cllancows manuta tuning mune: 24 Th s 2 ta] 0 3 227 1 ma) ~ aS? aS 2 w =; 14% 
Manufacturing . ig} 44 1 ~ 10 23 “) 167) BIN ao, |MOT)| 4em ™| ls wala 
Metal mining . quence 7 2 0 0 0 0 0 2 Ps) 777 im 1a Ly 0 ti) i” 0 
Cod mmm ... —— 7 9 ‘4 9 0 ‘4 0 $ 653 627 7 0 0 iM 0 wi is 
Amd gaaraw ............... ? 2 i 1 0 0 $ 1@ im 2 7 ss 0 0 “9 2 
Maung ac quarrying of sonmeulix minerals (crcept 
————— 12 4 5 1 0 0 * 243 220 a © 5 0 123 ~ 
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Table 16 —1ndustrial Distribution of Representation Piections Heid in Case: - bosed, Fiscal Year 1992 —Contnucd 


Numnnet of ciocham © ehed ccprecne Nem Nal sae Cas for emam tigate 
bos Nght ecr eum Py unum ce ot = 
oe 
Noman Pewee 
lo | oo —— eon tot | oo 
industria prow om ar Other Oae | ao phowers _ ar Teas — Gaee | wom for | chem 
am Team ma 4 Chg Tow c~o ical [wooo | me 
Tow | CW an | eon | OS ee ee om ee Ee Bt Sern xp 
uh mom | i une 
un pas rem 
tome = 
Meg “ 0 . 2 ‘ 0 20 13M 1255 ” is ao 1” 0 Je? se 
Comanatuce wl im] wal 2 | wol az] seme] asso] peo) so ee ae) ee 
Whotcwake trade 25 = «= 7 0 5 iss 146m mun ame” 32] 1.237 4 4 6255; 11% 
Rew cok _... - = me] 61s) 4a ‘ ? 183 12.121 id S10 2921] Ler Pas = Sap) 64a 
fmance marae and wal Cea a} “as 32 6 2 $ » 23™ 2 ~~ so) = ” % ie 0a 
US. Pomad Server " 4 2 0 i 0 1 2 i - 24) 0 3s i) ao os bP.) 
Law a whether wae a ocr acti tm 
Pg Tanporanor a “a 22 17 1 2 “ 6715 S ae) 2™ is Po 1% Paid lst) jlo 
Sonor tre gti cargonace ant warhowang met its 21 * © 2 m3] = th2e2 11.78 49 ae " 1% 47a, ATT? 
Sac capone — " ‘ 4 2 e 2 5 772 zs 12 a2 © 0 4 as s? 
Ohe waeperume “ 2 % " 1 2 "7 Pe a) 1 ars ame am 33 ba 2 ™i i242 
(Commune ate »” N 2 5 i 2 " Dae 2.863 iow a 1Q ’ a i 26 
bier gan and antary eres 13s i! 7 4 2 i 7 aa! 7m 590 24” or i v io) hoe 
Traesportahon. communa abon. and other uth 
ues . 635 as 19 i. $ tl oO 
Howrk. roomumg boews. camp. and ote badging 
faces . se Pa) 2 ‘4 ! 2 Ps.) 4095 ow i) ia ™ 12 i” 2iMi 1.765 
Pereamal sor woes 4? i ‘ 13 0 0 hd iw 1050 Sa 267 71 2 0 $1 me 
Awlomotve ropa eres. and garages a! - 12 M4 0 0 3S 2a 2am we "MI nes 0 0 ime] 119 
Mosca pa tures : : ? 2 2 0 0 0 $s ‘1 i) 7s «2 3 iy 0 ~ Aa 
Amusement aw footrest ery (cece mana pa 
tures ss » 17 ! ! 1 is 1347 1272 6” an $2 5 72 6.3 ms 
Health serv mes =] «(168 122 - 10 22 iM] 2AM 24.65! 1s Pea) 773 ws) iss 12084] 14,562 
bdux atrial services Pa] 17 ? ’ 2 $ TD 1.321 1087 “ss 290 6 7 wo om ~ 
Moemiertep orpanuatons 24 8 12 4 1 1 6 2) 74 om 2% “a 1 a) 1” ved 
Business were 244] 142 as 23 14 20 102 0.41 A504 47s 19% se oo Jae 12) 5690 
Mecelanceus tepar ervers _.... 21 ? 4 5 0 0 ‘4 73 677 2m2 im * 0 63 ws 273 
Museums. an galienes, hotanxal and rontogsal = 
aa $ 3 2 6 ! 0 2 163 iQ » 0 " 0 4 i” 


Table 16.—industrial Distributice of Representation Elections Heid im Cases Closed, Fiscal Year 1992 Ccounucd 


Nummiet of CleCham © eha?t praca Seat \ aid eoam Cas for uma Engen 

bat ghD Sor ear lh utkam eo of = 

ox 

ue wee 
vous “a | ae | is Ome — |o= 

deme gray cx ar. Omer Gee | as Pome = APL — — Ge | oun fo | cho 

mm lee | OO Team te laa a chgie an To c~ an lem | = | oael 

ee Ee Dd ene ee © vor tem oa | Pp 
ter on owt 

momen == 
igaee: — - cy 6 $ 0 © i o ad tei be ~~ ° o +O » i” 
owt oes a os od 3S 4 0 0 3 _- 2425 im ve 1™ ® n mi ise 
Macioe eeoe 7 — w» 0 ’ 2 0 0 10 7% ase Pia ™ v1 0 0 “) 1M 
ee ene — 7 a7; «(Sa 337 a «© $2 -- “52; 25m 24455 m5, S255) tee; lee aes i 77226 
mi tee ” 0 ’ 2 6 0 ~ -_ a bie “se 7) 0 2 ™_ “= 
Voul at ede! pou . vest: IRAPISS, ise as o! io 1926] 296.7%) reer OS] GAM 1779] B22) Set WS] BP 


* Soumre Standesd tnduena) Qasadicenon, Stance Poly Dewmem. Offict of Managemen an! Budga. © romgian DC. 1972 


* 
= 


Table 17.—Sue of Units in Representation Elections in Cases Closed, Fiscal Year 1/42' 


ban Game © eRe?) pr Nghe ocr ee teem @ eta? 
= epee 
Mente | | pee a Daum | a Cas xs om “= au 
Sear of he Remi of cmgnownrs chee Geceem | of wat | gece 4 
~~ Proce 
—_ |s=| =| aoe |= Seamer | ty cme 
ert = we Sere war Somer /™ wr vom a= an 
7 a os -_ 
A Com@cenee Geceee @C ant BM) 

Tou BC and RM ciecuom . es S% _-_ me #1 1D 0 *) @e ” 1@e * sae ism mo 
eer 60 ' — ' 4 Tes ow we 2s mi 773 i= us +B] mm 7 ve zs ve 
ew .. . Lid a6 mes “a 2 ms oo =m “ mu i mo ™ ms 
Beh “41! *$2 us “2 La) tla - m2 I 180 * 100 ™ "m7 
) —_— _ ars ™ as 6!7 " *! >» on ‘ 6” ‘ 0 i” * 
eee... . ws ie? ‘a oe a a” 2i $i ’ so ? 7s - se 
Sew , ' a sz si ‘2. a as 7 a) 5 so . ao * $s 
wen e812 o as 77 N as si ls P| ie b so 2 a7 
ee ; . _/" - BL *'0 » 2* ? is 2 a 2 20 6! 42 
Se & : 3.722 23 “ » 22 e 1s 1 7 ! 1s . 27 
Pew =_ a) 2s “se 17 i* . 1% ' 17 ’ se * 7 
‘Dw ee = - is , is is 5 6” P| 3) 2 is a4 is 
weit 45a) " 12 “=? ‘ ” ° e* 0 ‘ 40 ” 3 
ie ih $2 a i4 “— s 16 P| 33 5 so 2 Pe » i! 
iMeis 2.415 a Oe -" 6 oe” ! 62 o o i | 
i2e i* ate P. or "! ? or ! 62 © 0 1s is 
Mw i” ‘aa zs or “9 . i ! 62 © ' 7 17 i. 
iD we i” iv 12 o4 = 2 62 0 0 0 ita) oe” 
wel’ = 12 oa 77 ,  - ! 62 0 ! ie 7? oe 
oe i” i= ha) 6 ve 2 62 ' 62 © 0 ? oa 
Peo oT 06 we $ oe. ' 62 0 a) 12 of 
Mw he na» . ‘oe ee $s 16 + is ’ so 2 28 6’ as 
Dew oo » ie w* . is © i) ' ie ” 5 
ae ms 4 24 or we ‘ oe © i i? 0 " is 
Oe w < ems 1 o4 me. j eo; 0 © 0 7) 6” 
Siew son 12 o« *.) 2 2 0 7) ' is , * 
ew 7f17 + oe) *"* ' o! © ' i? 0 ? o« 
Po ~*~ 10,42 . 6? *. j eo! © (7) ' ‘eo ? ee 
1a we l~ ‘Oa ' eo! we j or o G) 0 ) 

‘Peo ow a i) i 1 i) e © 0 o ' o1 


Table 17.—-Size of Units in Representation Elections in Cases Closed, Fiscal Year 1992'—Continued 
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Table 18.—Distribution of Unfair Labor Practice Situations Received, by Number of Employees in Establishments, Fiscal Year 1992' 
Total Type of situations = 
_ a on on a a = on - CA-CB com. | Other C com- 2 
ize of establishment r Per- bunations benatsons ¥ 
(number of employ. | Brno" | com | ture Per. Per. Per Per Per Per- Per Per Per < 
ces) ations | 4! I og an | Num cen | N8™ 1 com | Nem cen | Nem com | NY™ 1 cone | NOM | com, | Num | oo, | Num- com | §8™ 1 com s 
situa | Siva | Derof | Sy | berof | SM | ber of | SM | ber ot | Sy" | ber ot | SM | berof | OM | ber of | Set | ber ot | SM | ber of |S = 
uons bons Situa- size situa size situa- suze Silua size Silua suze situa size Situa- size situa- suze situa- size 
woms | ctass | "5 | ctass | 9 | ctass | 9 | class | OO | ctass | OO | class | 9 | ctass | PS | cies | MO | chase 4 
2 
Totals 29719] 1000 — | 20,963] 1000] 6764] 1000] sea] sooo] 250) 1000 38} 100.0 27} 1000] 13] 1000] #84] 1000 26} 1000 S 
Under 10 4761 | 160 160] 3,223] 154] 1124] 166! 172] 295 aS] 340 ge} 201 4] 148 41} 224] wo] 13 4} 154 2 
O19 2791 92 252] 2062} 98| 400] 6* 93} 159 %| 144 10} 263 0 as} 191 a} 53 6} 231 z 
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Table 18.—Distribution of Unfair Labor Practice Situations Received, by Number of Employees in Establishments, Fisca! © ‘ar 1992— 
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‘See Glossary of terms for definitions. 
* Based on revised situation count which absorbs companion cases. cross-filing, and multiple filings as compared to situations shown in charts | and 2 of Chapter |. which are based on single and mulupie filings of 


same type of Cax. 
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Table 19.—Litigation for Enforcement and/or Review of Board Orders, Fiscal Year 1992; and Cumulative Totals, Fiscal Years 1936 Through 1992 


Fiscal Year 1992 July 5S, 1935-Sept 
3, 1992 | 
Number of proceedings' Percentages 2 
Vs. em- Vs. Vs. bow Vs. em- Vs. Vs. bows MG 
Total ployers umons employers Board 2 | ployers unions Board Number | Percent =< 
only only and dismissal only only ers and =| dismissal s 
unions unions = 
= 
Proceedings decided by U.S. courts of appeals 2... cece cece eee center enen nnn 180 149 28 1 2 4 
On petitions for review and/or enforcement 22 ceeeeeeee re eneee . 161 133 25 i 2 100.0 100.0 100.0 100.0 10,338 100.0 = 
Board orders affirmed in full —.... - eikeeesiiesiasionimmenit 118 ial 20 0 0 73.7 80.0 0.0 00 6,794 65.7 x 
Board orders affirmed wath modification ec eeeeeeencenenenevennennenennenennnnes 12 | 0 ! 0 &3 00 100.0 0.0 1,415 13.7 
EE, .cocmsmanuiemsimniamnnemNNtt x 5 3 0 0 38 120 00 00 SUM 49 3 
Board orders partially affirmed and partially remanded 00000 wo. B) + 0 0 1 3.0 00 00 $0.0 206 20 
Board orders set aside ............. sasieaiearichepihibscesbuanteednionciaasabeaneia 18 1S 2 0 1 11.3 8.0 0.0 50.0 1,415 13.7 g 
On petitions for contempt ................. soietesienitseiniaeinssssnententieenmmsanpineeeensseninan i9 16 3 0 0 100.0 100.0 5 
Compliance after filing of peutiou, before court order 1 1 0 0 0 63 00 Z 
Court orders holding respondent in COMMEMPH .....eeeceeeeeceerereneeeserenenneens 13 il 2 0 0 68.8 67 
Court orders denying petition ... _ 0 0 0 0 0 0.0 00 
Coun orders directing compliance without contempt adjudication ............... 5 4 1 0 0 25.0 33.3 
Contempt petitions withdrawn without compliance 0 0 0 0 0 0 0.0 00 : 
Proceedings decided by U.S. Supreme Court? 2... cccceeessneensneensnnennnnensnnnnnnnennnnens I 1 0 0 0 100.0 251 100.0 
Board orders affirmed in full sciicnehiataeintianataidendeesiiessen 0 0 0 0 0 11 @.2 ~ 
Board orders affirmed wath modification 2... ccceeceeeeessenensnenennrensnsnsnenenvenennnnenes 0 0 0 0 0 1s 7.2 : 
Board orders set agibe ae eeoneeveceeconeenssessnvnnennensnnnsnnunstvnninnsnnsennennnee 1 1 0 0 0 100.0 : 44 17.5 
rE 0 0 0 0 0 19 7.6 
EE ET TCT TET 0 0 0 0 0 16 6.4 
Board's request for remand or modification of enfoscement onder denied . 0 0 0 0 0 I 04 
Contempt cases remanded to Court of appeals 0.0... ccccceccseeeeesesenseesennenensnnnenenes 0 0 0 0 0 - | 0.4 
Contempt cases enforced —................ seein 0 0 0 0 0 ! 04 


'*“Proceedings”’ are comparable to *‘cases"’ reported in annual reports pnor to fiscal 1964. This term more accurately describes the data inasmuch as 4 single “‘proceeding"’ often includes more than one “‘case.”’ 


eg 
See Glossary of terms for definitions. 
? A proceeding in which the Board had entered an order dismissing the complaint and the charging party appealed such dismissal in the courts of appeals. 
*The Board appeared as ‘amicus curiae”’ in zero cases. 
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Table 19A.—Proceedings Decided by Circuit Courts of Appeals on Petitions for Enforcement and/or Review of Board Orders, Fiscal 
Year 1992, Compared With 5-Year Cumulative Totals, Fiscal Years 1987 Through 1991' 


Affirmed m full Modified Remanded in full Affirmed in pant and Set asade 
. remanded m part 
Total Toul Fiscal yeas Cumulative Fiscal Year Cumulative Fecal Year Cumulative " Fiecal Year Cumulative 
Circuit courts of appeals | fiscal | “*<#! 1992 — 1992 ——_ 1992 neal year | Fiscal Year se poe 1992 —_ 
(headquaners) Sor | 1987 tone 1987-1991 
1991 | num | Per- | Num- | Per- | Num- | Per- | Num-| Per- | Num-| Per- | Num. | Per a Pa | Num- | Per | Num. | Per 
ber cent ber cen ber cemt ber cemt her cent ber cent ber . ber cent ber com 
cent ber cent 
Total all curcuss 161 ANS 118 73.3 OR6 776 12 75 4 $4 ~ 49 4% §.2 5 31 »” 33 ik 11.2 75 a5 
|. Boston, MA 2 21 l $0.0 17} 810 0 i} 48 1] 3900 " 47 0 0 0 2] 9S 
2. New York, NY 12 105 10] 833 84] 800 0 7] 67 0 7] 66 0 0 21 167 7] 67 
3. Phila, PA 17 ym is 82 91 | 930 0 2] 20 1 s9 2] 20 0 2] 20 i $9 i 10 
4 Richmond, VA 12 64 7 sa.3 421 6546 2) 167 6] 94 0 4] 63 0 ! 16 3] 250 um) 17s 
5. New Orleans, LA 11 47 7 636 44 72.3 1 9.1 4 i) 1 91 2 43 0 4 a5 2 182 3 64 
6. Cincinnati, OH 21 152 15 714 108 7.1 ] 4k 12 7a 1 47 6 40 0 7 46 4 191 19 12.5 > 
7. Chicago, IL 22 91 is} 68) 74] 813 3] 140 2] 22 1 46 5s} $5 0 2] 22 3] 136 ne] «8 = 
&. St. Louis, MO 13 42 ) 2 mil 66.7 3] 231 s} 19 6 0 0 0 1 77 9} 214 ¥ 
9 San Francisco, CA 1S 124 13 86.7 105 | 84.7 2] 133 2} 16 0 0} 8! 0 s| 40 0 2 16 s 
10. Denver, CO 6 25 s} 43.3 191 76.0 0 2} 80 0 i} 40 i} 167 0 0 3] 120 5 
11. Atlanta, GA 7 33 6) 85.7 wi} 99 0 0 0 0 if 143 0 0 3} 91 
Washington, DC 23 82 is} 652 $4] 658 0 s| 6! 3} 130 R} OR 3] 130 es] OR 2 90 7] 8S 


‘ Percentages are computed honzontally by current fiscal year and total fiscal years 
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Table 20.—injanction Litigation Under Sections 10(e), 10(j), and 10(1), Fiscal Year 1992 
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Table 21.—Special Litigation Involving NLRB; Outcome of Proceedings in Which Court Decisions Issued in Fiscal Year 1992 


Number of proceedings 
Total —all courts in courts of appeals in district courts In bankruptcy Courts 
Court determina Coun determma Coun determina Coun deter 
Type of ton ton ton munauion 
we [oe] co | oon [oe [cm | et [oe | cw | et [ue | cm 
holdmg | tary to holdiag | tary to holding | wary to holding | trary 
cuted Board | Board cuted Board | Board cuted Board | Board cuted Board | Board 
pos: pos: pos: pos: pos: pos: pos: pos 
ton bon bon ton ton ton bon bon 
Totals—all types soins ettheecempaiettemaieie 21 17 4 + 6 3 12 uN i 0 0 0 
NLRB iwnuuated acuons of miervennons 2 2 0 1 1 0 1 i 0 0 0 0 
To enforce subpoena _...... oe SsFSisi vain sS LESSENS OREAERISESURUIRAEINININ 2 2 0 i i 0 1 i 0 0 0 0 
To defend Board's jumsdictan niavesioniesseduinigbemussishantiapeinivabasanenietn 0 0 0 0 0 0 0 0 0 0 0 0 
To prevent conflict between NLRA and other statutcs sue teheseesEENnerNETEnEE preneone 0 0 0 0 0 0 0 0 0 0 0 0 
Acton by other parucs 19 1s 4 8 s 3 i 10 1 0 0 0 > 
To review nonfinal orders 0 0 0 0 0 0 0 0 0 0 0 0 
To restran NLRB from 6 6 0 2 2 0 4 4 0] 0 0 0 
Proceeding m R case 3 3 0 2 2 0 1 1 0 0 0 0 
Proceeding wm unfair labor practice case... 2 2 0 0 0 0 2 2 0 0 0 0 
Enforcing subpoena ..... 0 0 0 0 0 0 0 0 0 0 0 0 
Other, Post judgement discovery i i 0 0 0 0 ! 1 0 0 0 0 
To compe! NLRB to 6 5.S 0s 2 is os a 4 0 0 0 0 
Issue Complaint of prosecute complaint a 3 0 1 1 c 2 2 0 0 0 0 
Take action m R case 0 0 0 0 0 0 0 0 0 0 0 0 
Comply with Freedom of Informaion Act (POLA)' 3 25 0.5 1 os os 2 2 0 0 0 0 
Other—Testify mn D.C. C1. action 0 0 0 0 0 0 0 0 0 0 0 0 
Other 7 3.5 35 4 is 2.5 3 2 i 0 0 0 
Application for EAJA foes 2 os 1.5 2 Os 1s 0 0 0 0 0 0 
Nash Finch complaint 2 2 0 2 2 0 0 0 0 
Comemp of discovery m FOIA .... 1 1 0 1 1 0 0 0 0 0 0 0 
Mowton to intervene m Distnct Ci... ! 0 1 0 0 1 i 0 0 0 
Objection to Board claim in bankruptcy 1 0 1 | 1 0 0 0 0 0 0 
‘FOIA cases are Categonzed regarding coun determmation depending on whether NLRB substantially prevailed. 
— 
~~ 
~ 
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Table 22.—Advisory Opinion Cases Received, Closed, and Pending, Fiscal Year 1992' 


Number of cases 
Tosal Idenufication of petinoner 
_, Umon Courts = 
Pending October |, 1991 : 0 0 0 0 0 
Received fiscal 1992 . . . 10 9 | 0 0 
On docket fiscal 1992 .... an 10 7 1 0 0 
Closed fiscal 1992 _.... 10 9 | 0 0 
Pending September 30, 1992 0 0 0 0 0 
' See Glossary of terms for definiuons 
Table 22A.—Disposition of Advisory Opinion Cases, Fiscal Year 1992' 
, Total cases 
Acuion taken closed 
id 
Board would assert pursdicuon ” 
Board would not assent junsdiction . - 0 
Lnresoived because of insufficieni evidence sudmiutied 0 
Dismissed | 
Withdrawn 0 
Denied 0 


See Glossary for of terms definitions 
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Table 23.—Time Elapsed for Major Case Processing Stages Completed, Fiscal 
Year 1992; and Age of Cases Pending Decision, September 30, 1992 


Stage Median days 
L Unfew labor practice cases. 
* Major slages Completec— 
1. Filing of charge to issuance of COMmpMAM nen eeeee nee eeeee a , oe * 
2. Complaint to close of heanng . srisieealeeeeseapalesiasebesaninntiaid io 
3. Close of heanng to issuance of administrative law judge's decision - emiaeennianenasinmeans 1$3 
4. Admumustrative law judge's decision to ssuance Of Board GecisiOm 216 
5. Filing of charge to issuance of Board decision _.... cian — so 
B. Age! of cases pending administrative law judge's decision, Sepember 30, 1992 - : 417 
C. Age’ of cases pending Board decision, September 30, 1992 .. ;, ;, — 3 
ll. Representation cases 
A. Major stages compictea— 
1. Filing of petition of nouce of hearing issued .. , 7 
2. Notice of hearing to close of hearing souk i4 
3. Close of heanng to— 
Board decision issued .... : — 200 
Regsonal Director's decision issued 21 
4. Filing of peution to— 
Board decision issued _..... 272 
Regional Director's decision issued a4 
B. Age’ of cases pending Board decision, September 30, 1992 177 
C. Age? of cases pending Regional Director's decision, September 30, 1992 — 1S! 


' From filing of charge 
2 From filing of petition. 


Table 24.—NLRB Activity Under the Equal Access to Justice Act, Fiscal Year 1992 


Ll. Applications for fees and expenses filed with the NLRB under § USC. § 504 


A. Number of applications filed 10 
B. Decisions in EAJA cases ruled on (includes ALJ awards adopted by the Board and settlements) 
Granting fees 3 
Denying fees 6 
C. Amount of fees and cxapenses in cases listed in B, above 
Claimed $1 29,660 45 
Recovered! $60,821 66 


Il. Petitions ‘or review of Board Oriers denying fees under § U.S.C. § 504 


A. Awords granung fees (includes setiiements) ’ 


B. Avards denying fees 0 
C. Amount 0° fees and expenses recovered pursuant to court award or settlement (includes fees recovered in 
cases in which court finds merit to clasm but remands to Board for determination of fee amount) $97 428.20 


Ill. Applications for fees and expenses before the circuit courts of appeals under § U.S.C. §2412 
A. Awards granting fees (includes settlements) l 
B. Awards denying fees i 
C. Ame=at of fees and capenses recovered $10,000.00 
IV. Application, for fees and expenses before the district courts under § U S.C. §2412 
A Awards granting frees (includes settlements) 0 
B. Awards denying fees 0 
C. Amount of fees and expenses recovered 0 


